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PARAPROFESSIONALS, GOOD? 
BAD?—Paraprofessionals seem to be 
on a collision course within The 
Florida Bar! This issue of The Florida 
Bar Journal contains various views 
concerning the propriety and use by 
lawyers of legal paraprofessionals. The 
Ethics Committee, Economics of Law 
Practice Committee, Unauthorized 
Practice of Law Committee and the 
Legal Assistants Committee all seem to 
have varying views on the proper use of 
paraprofessionals. The Ethics and UPL 
Committees have a rather restrictive 
view on the use of these legal assistants 
while the Economics of Law Practice 
Committee advocates a role for them 
broader than those rather restrictive 
legal activities at this point au- 
thorized by the Ethics Committee. 

If you are interested in this subject, 
you should read with care the articles 
appearing at pages 742, 745 and 747 of 
this issue. The employment of para- 
professionals by law firms in Florida 
grows every day. Without question 
there is a national trend within the legal 
profession toward greater utilization of 
legal assistants. It is high time that the 
legal profession set some guidelines 
and standards for the ever increasing 
educational programs advertising 
courses, which upon completion, will 
qualify the student as a legal para- 
professional. 

We hope that this issue of the Journal 
will stimulate discussion within the 
profession in Florida and accelerate the 
many decisions that need to be made 
regarding the education, use and ac- 
tivities of the legal paraprofessional. 

FINAL RECOMMENDATIONS of 
The Florida Bar Long Range Planning 
Retreat 1974—You will recall that these 
recommendations were published in 
last month’s issue of the Journal. This 
fall, the Long Range Planning Commit- 
tee has been working hard on these re- 
commendations and making an effort to 
develop priorities for implementation. 
Chairman Bob Parks of Miami will pre- 
sent to the Board of Governors at the 
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Board’s meeting next month in Tal- 
lahassee the suggestions of the commit- 
tee on what recommendations of the 
retreat should receive priority consid- 
eration for implementation by The 
Florida Bar. If the committee's recom- 
mendations are approved by the Board 
of Governors, then a definite pattern 
will be set and specific goals defined 
applicable to the recommendations 
from the retreat. 

At the same time, President Urban is 
charging standing committees of The 
Florida Bar with the responsibility to 
implement specific programs recom- 
mended by the conferees at the retreat. 

The headquarters staff likewise has 
taken on a “results oriented” attitude 
about the final recommendations. Staff 
members are being assigned to work 
with standing committees and sections 
toward the ultimate implementation of 
the recommendations from the retreat. 
We hope that at this time next year a 
complete progress report will be pub- 
lished in The Florida Bar Journal 
identifying those areas where progress 
has been made within the legal profes- 
sion as a direct suggestion from the 
Long Range Planning Retreat and 
further identifying problem areas 
within the profession and our judicial 
system that have been remedied by a 
cooperative effort within The Florida 
Bar. 

1975, A YEAR OF DRAMATIC 
CHANGE? If the month of January, 
1975, serves as any barometer for the 
months to follow in 1975, the legal pro- 
fession in Florida may experience as 
many major innovations this year as it 
has experienced in the past decade. 
Scheduled for consideration by the 
Supreme Court of Florida next month 
will be petitions originating with The 
Florida Bar advocating the adoption of 
“Florida’s Designation Plan” and also 
the use of bank credit cards by clients of 
Florida lawyers. 

Official notices regarding these hear- 
ings appear in this issue of the Journal. 

Over the past several years, 
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thousands of lawyer hours have been 
expended toward both of these two 
areas. The Specialization Committee 
has worked particularly hard in de- 
veloping its work product which will, if 
approved by the Supreme Court of 
Florida, constitute a three-year pilot 
program for Florida lawyers who wish 
to designate a specific area of legal 
practice. New ground is being plowed 
with the “Florida Designation Plan.” 
No other state bar organization in the 
United States has ventured with a 
specialization plan as has The Florida 
Bar which permits the individual 
lawyer, freely and voluntarily, to elect 
his own designated area of legal prac- 
tice. 

Will the use of bank credit cards sub- 
stantially aid the large segment of our 
population, the so-called middle in- 
come group, toward using with greater 
frequency professional legal counsel? 
Those who advocate the use of bank 
credit cards say so and only time will 
tell whether legal services will in fact 
be more available to this group, and 
others, through the use of bank credit 
cards should they be approved by the 
Supreme Court of Florida. 

Yes, 1975 may be a year when the 
legal profession changes it mold more 
than at any time in its history. It should 
be an exciting time for every member of 
The Florida Bar. 


YOUNG LAWYERS SECTION Board 
of Governors has resolved to establish 
as one of its primary objectives this 
year, the adoption by the Florida Legis- 
lature of some plan to remove judges 
from politics by eliminating our pres- 
ent political popular elective system. 
At the November meeting of the board 
held in Jacksonville Beach, these 
young men exhibited their seriousness 
with this program by devoting several 
hours of their meeting to a lecture and 
discussion period on the subject of 
merit retention of judges. A brochure 


was developed for the YLS Board of 


Governors which covered a general re- 
view of merit selection and retention in 
all of the 50 states and how this system 
had worked for the benefit of the pro- 
fession and the public toward attracting 
and retaining in office better qualified 
judicial prospects. 

YLS President Richard H. Adams, Jr., 
of Orlando, has outlined an aggressive 
plan for his Board of Governors which 
includes direct contact by these mem- 
bers with every member of Florida’s 
House of Representatives and Senate 
prior to the April 8, 1975, convening 
date of the Florida Legislature. He in- 
formed his Board of Governors that it 
was likely that The Florida Bar would 
again this year support a constitutional 
amendment which would give the 
Florida Legislature the flexibility by 
statute to either continue with the pres- 
ent popular elective system or go to 
some form of a merit retention plan 
where the judge at the end of his term 
runs on his record without a political 
opponent. 

President James A. Urban has pub- 
licly commended the Young Lawyers 
Section for its enthusiasm and maturity 
in assuming a major challenge to secure 
for Florida significant judicial im- 
provements in 1975. 


THE HEADQUARTERS STAFF, 
NOW A GROWING FAMILY OF 55 
MEMBERS, EXTENDS TO EVERY 
MEMBER OF THE FLORIDA BAR 
BEST WISHES DURING THIS 
HOLIDAY SEASON. WE BELIEVE 
IT IS A HAPPY TIME FOR ALL OF 
US TO REFLECT ON THE MANY 
BLESSINGS IN OUR LIVES, NOT 
THE LEAST OF WHICH IS THE 
PRESENCE OF A STRONG AND 
VIBRANT LEGAL PROFESSION IN 
FLORIDA DEVOTED TO SERVING 
THE INTEREST OF ALL PEOPLE 
IN OUR BEAUTIFUL STATE. 


MARSHALL R. CASSEDY 
Executive Director 
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LETTERS 


Dade County Bar 
Inter-Professional 
Medical Legal Code 


As chairman of the Relations with 
the Medical Profession Committee of 
the Dade County Bar for the past two 
years, I read with interest the recent 
commentary in last month’s Florida 
Bar Journal concerning  inter- 
professional medical-legal relation- 
ships and the summary of our revised 
professional guide which has now 
been adopted by the Dade County 
Bar and Dade County Medical As- 
sociation. I think a little elaboration is 
probably in order. No guide is a 
panacea to all medical legal disputes. 
The purpose of this guide is simply to 
educate those attorneys and those 
physicians not dealing primarily with 
personal injury practice of the basic 
requirements and some of the pitfalls 
to avoid so that there will be profes- 
sional harmony rather than dishar- 
mony in the prosecution and defense 
of personal injury cases. 

As has been pointed out in our 
guide, the basic problem is one of 
communication. If the attomey and 
physician just sit down and talk to 
each other prior to the judicial process 
being invoked, i.e., subpoenas, be 
they for deposition or for trial, no 
problem would be created and there 
would be no reason for a guide; but 
because of the failure of many attor- 
neys and indeed many physicians to 
establish satisfactory working rela- 
tionships in advance, many of the 
problems arise. The guide is not dis- 
positive on all issues but merely at- 
tempts to touch on some of the con- 
troversial points presently in exis- 
tence. 

By way of further amplification, the 
guide has been submitted to the local 
Circuit Court Committee with the 
hope and view that the guide will be- 
come a rule of court and be applicable 
to all attorneys and physicians in 
Dade County. The present problem 
stems from the fact that many of the 
practicing attorneys in Dade County 
are not members of our local bar as- 
sociation and as such the guide has no 


practical effect since they are not 
bound by it. By adopting it as a rule of 
court, this problem will be solved. 
Hopefully, on the medical side, our 
membership in the Dade County 
Medical Association is a voluntary 
matter and the sanctions of the guide 
will be sufficient to compel com- 
pliance by physicians. Appropriately 
in cases where compliance is not 
forthcoming, the Dade County Medi- 
cal Association has the power of sus- 
pension. 


Another area that the committee is 
presently working on is the updating 
of a hospital guide which had been 
formulated by the Dade County Rela- 
tions with the Medical Committee 
and the Association of Records — Li- 
brarians. Some of the problem areas 
that the committee is presently work- 
ing on include the need for prompt 
furnishing of hospital records upon 
authorizations received by the hospi- 
tal; the use of authenticated copies of 
the hospital records for deposition 
rather than requiring the custodians 
to bring the originals; procedures for 
return of x-ray film, and requests to 
examine originals of hospital records 
at the hospitals. Much of the thrust of 
this development will be to eliminate 
repetitious time-consuming expense 
in traveling to attorney’s offices and 
insuring that records are promptly re- 
turned and sufficient time exists be- 
tween the issuance of subpoenas and 
the time for appearances in court. Rec- 
ords custodians, of course, have an 
obligation to reproduce records faith- 
fully, accurately and completely and 
to insure compliance with hospital 
bylaws so that physicians will 
promptly complete records upon ter- 
mination of the patient’s stay in the 
hospital. This is again an age-old 
problem but one which, hopefully, a 
mutual solution satisfactory to all can 
be arrived at. 

I might add that the arbitration fea- 
tures of our guide have been invoked 
with increasing frequency by both the 
physician and the attorney as a mutu- 
ally satisfactory way to resolve their 
disputes. It is believed it is a far 
superior method than bitter con- 


troversy that otherwise ensues whena 
lawsuit develops or when quarrels are 
ventilated but never properly aired in 
the judicial form. 

It is hoped that more consideration 
will be given to the features of this 
guide by both professions. Only by 
recognizing that it is a two-way street 
and involves give and take on both 
sides can effective harmony and 
mutual cooperation be achieved. 


RoGER G. WELCHER 

Chairman, Dade County 

Bar Relations with the Medical Pro- 
fession Committee 


Correction 


The article referred to in the 
above letter was written by Shel- 
don M. Simons of Miami. The 
Journal incorrectly stated in a 
biography of Mr. Simons in the 
October 1974 issue that he had a 
M.D. degree from the University 
of Pittsburgh. The statement 
should have said that he has a 
M.S. degree in hygiene, with a 
specialty of health law, from the 
University of Pittsburgh. 
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Legal Aid In Florida 


It is appropriate that an entire 
issue of The Florida Bar Journal 
be devoted to legal aid. The many 
fine articles included in this issue 
should be interesting and infor- 
mative to all members of The 
Florida Bar. 

Legal aid, the method by which 
legal services are made available 
to the poor, is a primary responsi- 
bility of lawyers and the or- 
ganized bar. It is one of our 
greatest opportunities for public 
service. Canon 2 of the Code of 
Professional Responsibility 
states: “A lawyer should assist the 
legal profession in fulfilling its 
duty to make legal counsel availa- 
ble.” 

From the earliest times, 
lawyers have fulfilled the duty 
mandated by Canon 2 by volun- 
teering their services for those 
who are financially unable to pay 
for legal services. Until relatively 
recently, such services were 
made available largely on an indi- 
vidual basis and with little struc- 
tured organization. The modern 
trend has been toward a more 
structured system for the rendi- 
tion of legal aid. As stated in Ethi- 
cal Consideration 2-25, “Histori- 
cally, the need for legal services of 
those unable to pay reasonable 
fees has been met in part by 
lawyers who donated their serv- 
ices or accepted court appoint- 
ments on behalf of such individu- 
als. The basic responsibility for 
providing legal services for those 
unable to pay ultimately rests 
upon the individual lawyer, and 
personal involvement in the prob- 
lems of the disadvantaged can be 
one of the most rewarding experi- 
ences in the life ofa lawyer. Every 
lawyer, regardless of professional 
prominence or professional work- 
load, should find time to partici- 
pate in serving the disadvantaged. 
The rendition of free legal serv- 
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ices to those unable to pay reason- 
able fees continues to be an obli- 
gation of each lawyer, but the ef- 
forts of individual lawyers are 
often not enough to meet the 
need. Thus it has been necessary 
for the profession to institute ad- 
ditional programs to provide legal 
services. Accordingly, legal aid 
offices, lawyer referral services, 
and other related programs have 
been developed, and others will 
be developed, by the profession. 
Every lawyer should support all 
proper efforts to meet this need 
for legal services.” 


THE FLORIDA BAR, recognizing 
the need for a central entity to 
coordinate legal aid activities in 
Florida, in 1972, jointly with the 
Governor of Florida, caused 
Florida Legal Services, Inc., to be 
incorporated “...for the purpose of 
providing or helping to provide 
legal services for persons in need 
thereof who would not otherwise 
have the means to obtain a 
lawyer’s assistance.” 

Under the able leadership of 
Wm. Reece Smith, Jr., president 
of Florida Legal Services, Inc., 
and the substantial contribution 
which has been made by the en- 
tire board of directors, the corpo- 
ration has assisted in the estab- 
lishment of viable legal aid pro- 
grams in counties which previ- 
ously had no organized legal aid 
program. 

It is the policy of Florida Legal 
Services, Inc., to await a request 
from a local bar association for as- 
sistance in setting up a program 
within the community rather than 
to come into a community and set 
up a program itself. Experience 
has demonstrated that an effective 
legal aid program can be sus- 
tained year after year only if it has 


adequate local bar association 
support. 

There are in Florida today 
counties which have no estab- 
lished legal aid programs. It is my 
hope that there may be estab- 
lished in each county of Florida a 
legal aid office. The technical 
services of the staff of Florida 
Legal Services, Inc., are available 
upon request to any local bar as- 
sociation desiring to establish a 
legal aid program. The staff will 
assist in writing proposed pro- 
grams, including requests for fed- 
eral, state and local funding. 
Funds are available. Legislation 
enacted at the 1974 session of the 
Florida Legislature authorizes 
the governing authority of the 
county to add to the filing fee paid 
by the party instituting any civil 
action an additional service 
charge to fund a legal aid program. 
Legal aid programs in several 
counties in Florida have relied on 
this source of funds for many years 
but the propriety of that practice 
had been called into question by 
an opinion of the Attorney Gen- 
eral. The action of the 1974 Legis- 
lature assures the availability of 
filing fees for the financing of 
legal aid programs in each county 
of Florida. 


A LocaL BAR ASSOCIATION can 
take no more positive and ben- 
eficial step than to establish a 
strong and adequately funded 
legal aid program which will 
make legal services available to 
the poor within the community it 
serves. 

Our system of justice requires 
that adequate legal services be ef- 
fectively available to all persons, 
including those who are too poor 
to pay for them. Otherwise, there 
is justice for some and injustice for 
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others. As a great American 
lawyer, Reginald Heber Smith, 
sometimes called the father of 
legal aid, said in his book, Justice 
and the Poor: “Nothing rankles 
more in the human heart than the 
feeling of injustice; it produces a 
sense of helplessness, then bit- 
terness; itis brooded over, it leads 
directly to contempt for law, dis- 
loyalty to government and plants 
the seeds of anarchy.” 

The implementation of ade- 
quate legal aid programs through- 
out Florida will be a significant 
step in strengthening our system 
of government and ensuring the 
maintenance of our freedom. 


JAMES A. URBAN 
President 
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OFFICIAL NOTICE: Hearing to Amend the Integration 
Rule and Code of Professional Responsibility 


A petition by the Board of Governors of The Florida Bar to amend 
the Integration Rule of The Florida Bar and the Code of 
Professional Responsibility will soon be filed. Arguments on the 
petition will be heard by the Supreme Court at 9:30 a.m. on February 
4, 1975. 

Copies of the petition may be obtained by requests directed to The 
Florida Bar, Tallahassee, Florida 32304. 

The purpose of the petition will be to: 

1. Amend the Integration Rule, Article XIX, and Disciplinary Rule 
2-103 of the Code of Professional Responsibility to permit the Board 
of Governors to promulgate bylaws for the establishment and regula- 
tion of group legal services plans of types commonly referred to as 
both open and closed panel plans. 

2. Amend Article XV of the Integration Rule to clarify the status of 
professional associations and officers thereof and to eliminate cer- 
tain filing requirements. 

3. Article XVI of the Integration Rule to permit members of The 
Florida Bar with less than five years membership to serve on unau- 
thorized practice of law committees. 

4. Amend Article XVIII of the Integration Rule to extend the 
continuation of practice program to service in a legal aid organiza- 
tion approved by the Supreme Court. 


This constitutes Notice of Filing of the Petition as required by 
Article XIII of the Integration Rule of The Florida Bar. 


OFFICIAL NOTICE: Budget Committee 


The Budget Committee of The Florida Bar will meet at 10 a.m., 
January 29, 1975, in the headquarters office in Tallahassee to hear 
and receive suggestions from members of The Florida Bar for the 
preparation of budget of the 1975-76 fiscal year. After consideration 
of the suggestions received, the Budget Committee shall prepare a 
tentative budget which will be presented to the Board of Governors 
for consideration. 


ORDER FOR LOAN 
AMORTIZATION SCHEDULE 
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Daytona Beach, Florida 32015 


In and Out Same Day 


A New Concept in Loan Schedules Est. 1949 
Amount of Loan Interest Term of Monthly Add’! Month of 
$ Rate Loan Payment Sets 1st Paym't 
% $ $1.00 ea. 


Show Month of 1st. Payment if Dec. 31st Totals Are Desired 
Unless Indicated, Payments Will Be Monthly Including Interest 
Either Term or Payment Must Be Shown 

If Interest on 1st. Payment is Less Than 30 Days, Indicate 


Price $1.50 Prepaid, 10 or More $1.25 Each. 
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HUSTLE. 


Tired of so-so service from your present lending source? The 
man from HELLER knows how to HUSTLE on your behalf! He'll 
dig for ways to help you get the dollars you need. He’ll make 
things easier for you by aggressively following up on details. 
He’ll promise and deliver — the kind of in-depth loan structuring 
expertise that has made us the largest factor in real estate 
financing. 


MUSCLE. 


HELLER offices are located in key cities. We know real estate 
financing from the ground up and we make loan decisions on 
the spot. These advantages combined with the fact that we’re 
a part of the Three Billion Dollar assets of HELLER INTERNA- 
TIONAL, give us the extra MUSCLE that you need from your 
prime lender. 

We handle the complete range of real estate financing — land 
acquisition, land development and construction loans, as well 
as providing long-term financing for commercial and industrial 
properties at insurance company rates. 


MONEY. 


How much do you need for your next project? We can handle 
it, whether it’s a 40 story office building or a mini-warehouse 
project. We'll finance your housing developments. We’ll expedite 
an answer and you won't have to wait for a loan committee to 
meet next month! When time is MONEY — call or write any of 
our local offices: 


HELLER 


BUILDERS 
The Bysinesstifan’s Money Company 


900 NW 54th St., Miami, Florida (305) 757-9551 
Jacksonville, Florida (904) 355-7114 
Orlando, Florida (305) 422-4839 
Tampa, Florida (813) 879-0900 
Atlanta, Georgia (404) 261-6840 
Birmingham, Alabama (205) 322-4621 
New Orleans, Louisiana (504) 581-7731 
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ALMOST $7000 


“Studying the information we gave him, counsel 
found that by allocating to the state a dollar amount 
of stated capital rather than a proportion of the 


number of no par shares he could save his client 
almost $7,000 in filing fees.” 


ABOUT 30 DAYS 


‘The associate said he was assigned the job of re- 


searching foreign amendment filing requirements in 
some forty states. It took him about a month of 
library time. Told him we have complete information 
regarding state corporate filings ready for instant use 
by attorneys.” 


OVER $150,000 


‘General Counsel expressed his appreciation of our 
work on the merger, indicating the timed filings saved 
the corporation upwards of $150,000.” 


These reports of conferences between attorneys and C T per- 
sonnel are not unusual, they occur daily. It is routine for 
lawyers to save themselves. hours of effort and to effect 
important cash savings for their clients by using C T informa- 
tion and services. You can do it on your corporation work— 
on large or small assignments, in any of the 84 jurisdictions 
in which we serve lawyers. For further information, write for 
a copy of our booklet, WHAT. There's no obligation. 


C T CORPORATION SYSTEM 


100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 
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BRINGING LEGAL SERVICES 
TO FLORIDA’S INDIGENT 
—a progress report 


A Lawyer’s Professional Responsibility for Legal Aid 


Development of Florida Legal Services, Inc. 


Legal Aid Development in Florida 


Civil Legal Services to Prison Inmates 


Using University and Student Resources 


Emerging Work of Paralegals 


Florida Legal Services Paralegal Project 
Paralegal—A Storm Petrel 
Law Office Personnel and Legal Ethics 


Funding Bar Programs—Successes in Florida 
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A Lawyer’s Professional 
Responsibility for 
Legal Aid 


BY WILSON J. FOSTER, JR. 

The continued existence of a free and democratic society de- 
pends upon recognition of the concept that justice is based upon 
the rule of law grounded in respect for the dignity of the indi- 
vidual and his capacity through reason for enlightened self- 
government. Law so grounded makes justice possible, for only 
through such law does the dignity of the individual attain respect 
and protection. Without it, individual rights become subject to 
unrestrained power, respect for law is destroyed, and rational 
self-government is impossible. 

Such stirring ideas put at the beginning of the 
preamble to our Code of Professional Responsibility 
mark the highest plateau of our legal philosophy. 
The priority we profess to accord the protection of an 
individual’s rights, without regard to his wealth or 
status, is the distinguishing characteristic between 
the philosophy of our government and that of to- 
talitarian states. As lawyers we cherish such noble 
aspirations and find ourselves alluding to them fre- 
quently as we write briefs for courts or make 
speeches before fellow citizens. 

But the problems of the indigent in America are 
not nearly so comforting as the fine words in our 
Code’s preamble. Our complex society has spawned 
a government which constantly comes in frictional 
contact with its citizens. Wealthy and influential 
segments of our society advance their own interests 
at the expense of others poorer or less influential. Yet 
our profession’s counsel and advocacy, so necessary 
for the restraint of government and the redress of 
private grievances, are largely available only to 
those who can pay the necessary fees. If the loss of 
the chance for justice by any one of us lessens that 
opportunity for all, then we must candidly admit to 
intolerable shortcomings in our legal system. 

The indigent have tremendous legal needs. Their 
dealings with governmental agencies while attempt- 
ing to obtain welfare, medical benefits and social 
security raise important questions affecting all of us 
about the role of government, its relationship to the 
individual and limitations on its administrative deci- 
sions. The indigent’s typical lack of education and 
access to legal advice make them easy prey for the 
salesmen with the fradulent contract. Without legal 
counsel they are helpless when faced with an unjus- 


Jerry Foster has been an assistant staff counsel for The Florida 
Bar in Tallahassee for two years with responsibilities in its ethics 
and discipline office. He is a graduate of the University of Missis- 
sippi Law School and has been a member of The Florida Bar since 
1969. 

Mr. Foster's views are his personal ones and do not necessarily 
represent those of The Florida Bar. 
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tified eviction ora landlord’s refusal to comply witha 
lease. The normally high stresses of family life in 
Americaare magnified in the indigent’s world where 
poverty, poor medical care, little education and 
chronic unemployment foreclose the usual methods 
of problem solving and instead require legal solu- 
tions in divorce, family and bankruptcy courts. 


Re-examine Responsibility 


The obvious lack by indigents of equal access to 
the advantages of our legal system has precipitated a 
major re-examination, within and without the pro- 
fession, of our professional responsibility. During 
the last year a Senate subcommittee chaired by 
Senator John Tunney of California has raised ques- 
tions about the adequacy of legal representation in 
America and about the need for federal intervention 
into what traditionally has been a matter of state 
concern. 

The pressures and dissatisfactions firing such in- 
quiries are no longer unknown to us and are well 
documented elsewhere. But the facts remain depres- 
sing. As just one example, consider that in 45 of 
Florida’s 67 counties there are no civil legal assis- 
tance offices to aid the indigent in the disposition of 
their legal problems. Yet the membership of The 
Florida Bar is increasing tremendously and many 
express concern about the lack of sufficient work to 
accommodate our growth. 


Today our profession is faced with some funda- 
mental decisions. Our exclusive privilege to provide 
legal services to our society must be accompanied by 
the responsibility of working to make available our 
services to everyone in need. The necessity for legal 
services is too critical a national concern to be en- 
trusted to a profession content in taking the cream off 
the profitable top while jealously attempting to re- 
strict others from providing services to the neglected 
remainder. 

Fortunately, the legal profession is awakening to 
the criticism that, under its stewardship, justice in 
America has become too often more dependent upon 
the size of one’s bank account than upon the worthi- 
ness of one’s legal position. With that awakening, the 
fundamental responsibility of our profession to the 
indigent has been acknowledged. 

In 1969, the American Bar Association adopted the 
Code of Professional Responsibility which has been 
accepted in Florida and in nearly every other state. 
Throughout the Code, the bar’s responsibility to de- 
vise ways to provide legal services to the indigent is 
recognized. The first sentence of Ethical Considera- 
tion 1-1 states that: 

A basic tenet of the professional responsibility of lawyers is that 
every person in our society should have ready access to the inde- 
pendent professional services of a lawyer of integrity and compe- 
tence. 

Ethical Consideration 2-25 recognizes the de- 
ficiencies of the past, then expresses the need for 
developing new delivery methods in the future: 

Historically, the need for legal services of those unable to pay 
reasonable fees has been met in part by lawyers who donated their 
services or accepted court appointments in behalf of such indi- 
viduals. The basic responsibility for providing legal services for 
those unable to pay ultimately rests upon the individual lawver, 
and personal involvement in the problems of the disadvantaged 
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can be one of the most rewarding experiences in the life of a 
lawyer. Every lawyer, regardless of professional prominence or 
professional workload, should find time to participate in serving 
the disadvantaged. The rendition of free legal services to those 
unable to pay reasonable fees continues to be an obligation of 
each lawyer, but the efforts of individual lawyers are often not 
enough to meet the need. Thus it has been necessary for the 
profession to institute additional programs to provide legal serv- 
ices. Accordingly, legal aid offices, lawyer referral services, and 
other related programs have been developed, and others will be 
developed, by the profession. Every lawyer should support all 
proper efforts to meet this need for legal services. 

And, finally, the goals of our profession are set out 
in Ethical Consideration 8-3: 

The fair administration of justice requires the availability of 
competent lawyers. Members of the public should be educated to 
recognize the existence of legal problems and the resultant need 
for legal services, and should be provided methods for intelligent 
selection of counsel. Those persons unable to pay for legal serv- 
ices should be provided needed services. 


Profession’s Greatest Challenge 


The bar’s responsibility to work to increase the 
availability of legal services is now a recognized fact. 
It is an ambitious goal and the greatest challenge to 
our profession during this century. We can be proud 
that The Florida Bar is working hard to devise ways 
to insure the availability of civil legal services to all 
Floridians. Its leadership in establishing Florida 
Legal Services, Inc., was one such progressive step. 
Additionally, numerous committees are studying the 
problem which cuts across nearly every facet of bar 
concern. 

Providing civil legal services to indigents (and 
even our country’s ““middle class”’) will require sig- 
nificant changes in the nature of our legal practices. 
The emphasis by the present Code on the quality of 
legal services will have to be re-examined and 
weighed against the advantages to the public of in- 
creasing the quantity of legal services. Our skillful- 
ness is of little use when its cost denies its benefits to 
an important segment of our population. 

It will be necessary for us to explore new methods 
of financing legal programs. In addition to the tradi- 
tional legal aid office concept, we will have to con- 
sider modifying our old views about paraprofession- 
als, advertising, self-sustaining law clinics, prepaid 
legal services and court awards for attorneys’ fees. 
Most importantly, we should encourage innovation 
by attorneys willing to develop ways of providing 
competent legal services to those who presently 
cannot obtain them. 

The preservation of the status quo because it is 
familiar and, today, less threatening, is not a worthy 
objective of a public-spirited bar. Our common love 
for our profession and its unique traditions should 
not inhibit us from seeing the opportunities ahead. 
We are grappling with the chance for justice for all 
Americans. We are struggling with the great concern 
of governmentand a major factor in our existence as a 
free society. Surely lawyers could not have a more 
important professional responsibility. 0 
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Development of Florida 
Legal Services, Inc. 


BY WM. REECE SMITH, JR. 

Most of us agree that everyone is entitled to jus- 
tice. This concept is an integral part of our political 
creed and heritage. But assurance of justice for all 
remains a national concern. It can only be afforded if 
legal services are readily available to the public and 
citizens have practical access to legal advice and to 
our courts. 

Many lawyers, as a matter of tradition and obliga- 
tion, have long provided free legal services to those 
who need but cannot afford them. But as our popula- 
tion has grown and society has become more com- 
plex, we have come to realize that the voluntary 
efforts of individuals, no matter how dedicated, are 
not enough. Organized response is required. 

Assurance of legal services to all is often assumed 
to be the sole responsibility of the legal profession. 
Yet this is not so. Fulfillment of the promise of justice 
is as much the responsibility of government and the 
lay public as it is of the bar. Because of their training 
and expertise, however, lawyers have a special role 
to play in providing the leadership and initiative 
required to make legal services available and acces- 
sible to all. 


In Florida, civil legal services for the poor have 
been available in certain localities for some years 
through local, bar-sponsored legal aid programs and 
federally-funded agencies. Much credit is due those 
who have devoted their time, talents and money to 
these activities. Until recently, however, the efforts 
were localized and coordinated support was want- 
ing. Further, in many areas of the state, there has 
been a dearth of organized legal aid activity. Many 
poor people simply have had no agency to which 
they might turn for civil legal assistance. To the 
credit of our bar, steps have now been taken to rem- 
edy this condition. 


Florida Legal Services, Inc., was organized in 
1973 by The Florida Bar. It was created in response 
to a bar-sponsored study that demonstrated vividly 
the unmet needs of indigent persons for civil legal 
aid in this state. Prominent in the study were the 
findings that in 46 counties of Florida there were no 
organized legal service programs and in other coun- 
ties publicly and privately supported programs were 


Wm. Reece Smith, Jr., Tampa, is president of Florida Legal 
Services, Inc. He was president of The Florida Bar when the 
statewide coordinating office of legal services programs was 
established. He currently is chairman of the Bar’s Delivery of 
Legal Services Steering Committee. 
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struggling to meet the expanding requirements of a 
rapidly growing state. The demand for action was all 
the more obvious because, at the time, federal legal 
aid support was eroding. In view of the circum- 
stances, we should take pride in the Bar’s positive 
response to the problems that existed. 

Formed as a nonprofit organization, the corporate 
charter of Florida Legal Services, Inc., provided fora 
board of 15 directors, eight to be selected by the 
Board of Governors of The Florida Bar and seven by 
the Governor of Florida. The directors were 
promptly chosen and Florida Legal Services, Inc., 
held its organizational meeting in March 1973. At 
that time the directors defined goals that have been 
consistently pursued—to serve as a statewide sup- 
port agency for the delivery of civil legal services to 
the poor, to aid in the creation of legal service pro- 
grams in every county where none existed, to provide 
all possible support to existing programs and to re- 
spond to particular needs that might emerge. While 
emphasis was to be placed on civil legal services, the 
directors would encourage responsible programs 
whether they took the form of voluntary legal aid 
activity or governmentally funded projects. 

A number of dedicated lawyers and citizens gave 
invaluable support to Florida Legal Services in its 
formative days. While they cannot be mentioned 
here, we should acknowledge that without their in- 
terest and direction the organization would have re- 
mained a piece of paper. 


Robert F. Williams, a staff attorney of Legal Ser- 
vices of Greater Miami, Inc., became the 
corporation’s first executive director. Accepting the 
position was an act of dedication and faith on Bob’s 
- part for the organization had no significant financial 
support and there was reason to doubt that it would 
long survive, much less make a payroll. Financial 
aid, however, was soon forthcoming from the McIn- 
tosh Foundation of Palm Beach. That foundation 
provided the seed money needed for initial opera- 
tions. Hopefully, it finds satisfaction, as it should, in 
the knowledge that it provided the base from which 
Florida Legal Services, Inc., has developed. 

Early assistance also came through the Depart- 
ment of Community Affairs of the State of Florida. 
That agency by contract made additional money, 
derived from federal sources, available to the corpo- 
ration. The Florida Bar Foundation also partici- 
pated, making an invaluable grant to the corporation 
of funds that could be employed to match govern- 
mental resources. That the organized bar contri- 
buted to the cause has been especially significant in 
obtaining other funds from public and private 
sources. 


Florida Legal Services, Inc., also gained from the 
Department of Community Affairs the services of 
Thomas E. (Duffy) Norman, Jr., who now serves as 
acting executive director. He is responsible for much 
of the corporation’s success. Working with the corpo- 
ration at considerable personal sacrifice, as so many 
do in the legal services field, Norman devoted his 
considerable talents to the funding of the organiza- 
tion. The results of his efforts are demonstrated by 
the corporation’s present sound condition and the 
broad scope of its programs. 
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Commencing its second year, Florida Legal Ser- 
vices, Inc., was heartened by the news of grants from 
the Office of Economic Opportunity and the Edna 
McConnell Clark Foundation. Continuing a distin- 
guished career of public service, former Governor 
Leroy Collins was instrumental in development of 
the Clark Foundation commitment. That grant is 
especially significant because it is to be used to 
create legal aid programs in localities where none 
presently exist. This, of course, is a principal goal of 
the corporation. 

Working with the Department of Health and Re- 
habilitative Services, Florida Legal Services con- 
ducted several studies that lead to further program 
activity. These are to be financed with federal funds 
allocated to the State of Florida and matched with 
funds and services provided by the corporation. A 
program has been developed to provide technical 
assistance to the local legal aid offices that are to be 
created and to existing offices in need of such sup- 
port. A pilot project has been devised to provide civil 
assistance for the inmates of state prisons. A program 
affording assistance to indigent senior citizens in 
dealing with their special concerns is being im- 
plemented. And, working closely with The Florida 
Bar, a project for the training and use of paraprofes- 
sionals in legal service activity will soon be under- 
way. 

That Florida Legal Services, Inc., can serve to 
improve the delivery of legal services in this state is 
already apparent. With the cooperation of Tallahas- 
see citizens and the local bar, a legal aid clinic has 
been established at the College of Law of Florida 
State University and, in response to the requests of 
local bar associations, the corporation already has 
been instrumental in the successful establishment of 
two bar-sponsored local legal aid offices. The corpo- 
ration currently is employing lawyers and staff assis- 
tants to implement its programs and has acquired 
modest but enlarged offices in Tallahassee from 
which it will carry on the expanding activities. 

Acceptance by Florida lawyers of their special ob- 
ligation to assure access to legal assistance, and thus 
to justice, is exemplified by the creation and de- 
velopment of Florida Legal Services, Inc. The cor- 
poration is strong and viable. The Bar’s continued 
support will be required, however, to assure that this 
will continue to be so. Lawyers throughout Florida, 
and local bar associations, can assist in particular in 
the effort to establish and maintain local legal aid 
offices. Ultimately these offices must be financed 
and operated as a community activity. Leadership 
and involvement of local bar members is essential if 
that goal is to be achieved. 0 
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Legal Aid Development 
in Florida 


BY THOMAS E. NORMAN, JR., 
AND WILLIAM J. MANIKAS 


The field of law is no exception to the principle 
that the performance of a task often benefits from the 
application of specialized knowledge. Even without 
official sanction, lawyers tend toward those substan- 
tive areas of the law with which they feel most com- 
fortable and in which they can provide the most 
competent service. The complexities of the law re- 
quire such specialization, particularly in “low- 
volume” areas demanding specific substantive ex- 
pertise. Delivery of legal assistance to the poor is 
another area of specialized performance to which 
insufficient resources have been devoted in 
Florida—until now. Florida Legal Services, Inc., 
and the Department of Health and Rehabilitative 
Services have filled the void. 

Florida Legal Services, Inc., a corporation not- 
for-profit, with a board of directors appointed by the 
Governor and The Florida Bar, is the institutionali- 
zation of legal aid! specialization in a statewide con- 
text. Though there are now several locally and feder- 
ally funded legal aid projects in Florida, there are 
approximately 46 counties without a formal legal aid 
facility. Of the 1,200,000 persons in Florida living 
below the federally-established poverty level, 23 
percent live in counties with no established legal aid 
program. The federally funded projects, serving 10 
counties, are funded primarily through the Office of 
Legal Services of the Office of Economic 
Opportunity.? Federal dollar allocations for those 
projects have remained fairly constant for the last 
five years; most increases in funding have come 
through short-term grants designed to serve a 
specific target client group with specific civil legal 
problems, e.g., the elderly, Spanish-Americans and 
farmworkers. Because of inflation and population 
increases, the number of legal aid dollars available 
for each poor person to be served has decreased 


Thomas E. Norman, Jr., is acting director of Florida Legal 
Services, Inc. He holds the BB.A. degree from the University of 
Notre Dame and J.D. degree from Florida State University. He 
was in general practice in Tallahassee before joining the staff of 
Florida Legal Services, Inc. He is chairman of the Bar's Federal 
Funding Committee. 


William J. Manikas is deputy director for legal aid delivery, 
training and field services with Florida Legal Services, Inc., 
Tallahassee. He was formerly acting director for Florida Rural 
Legal Services, Inc., in Pompano Beach. He has a B.A. degree 
from the University of Pennsylvania and a J.D. degree from the 
University of Florida. 
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significantly since 1969. In 1971, there were 25 
counties with established legal aid assistance; in 
1974, there are 21. The development of legal aid in 
those 46 remaining counties will be the responsibil- 
itv of Florida Legal Services—particularly its Tech- 
nical Assistance Project. 


Plans to Develop Ten More Offices 


The development of a local legal aid organization 
requires the application of several unique skills. 
Funding sources must be identified and committed; 
the support of the local bar, the community and local 
political entities must be encouraged and de- 
veloped; an efficient system for delivery of legal 
assistance (office staffing, client eligibility stand- 
ards, case control, e.g.) must be devised and main- 
tained. Few of the administrative skills can be car- 
ried over froma private practice. Legal aid practice is 
high volume, frequently emergency oriented and is 
closed-funded (i.e., hiring of additional staff to serve 
additional clients cannot be financed by fees to be 
realized from increased volume). Florida Legal 
Services’ Technical Assistance Project will provide 
the specialized knowledge and skills required to 
mobilize the resources to establish and maintain 
multi-source funded local legal aid programs. 

In cooperation with The Florida Bar, local bar 
associations and local community representatives, 
Florida Legal Services’ Technical Assistance Project 
(TAP) will identify approximately 10 communities 
in which legal aid might be developed during the 
coming 12 months. TAP will emphasize local needs 
and local participation in the programs. Because 
community or groups of communities to be served 
will have particular needs or conditions to address, 
and because ultimate responsibility for meeting the 
legal needs of the poor rests with each community, 
TAP will structure its services to accommodate those 
local factors. 

The first step at the local level, whether accom- 
plished by the local bar or by some other group (in- 
cluding TAP) is the identification of the community 
needs. After intensive interaction between the staff 
of Florida Legal Services, Inc., and national and 
state associations and organizations, the consensus is 
that the most realistic vehicle for delivering civil 
legal assistance to the poor is through local bar spon- 
sored legal aid societies. 

In the traditional setting, volunteer attorneys 
laudably give a certain amount of time each year 
representing indigent clients. Legal aid offices ordi- 
narily are located in the county courthouse where 
clients make appointments to seek legal advice and 
representation. This limits access by most target 
client groups, and this traditional approach of legal 
aid delivery must be modified in order to meet the 
particular needs of the indigent. 

Florida Legal Services, Inc., has concluded that: 
1) the staff attorney concept of legal aid societies, 
backed by a volunteer panel of local attorneys, is the 
most beneficial method of delivering a stabilized 
flow of civil legal assistance, at least in other than 
sparsely populated, rural areas; 2) in sparsely popu- 
lated, rural areas, multi-county or “circuit riding” 
legal aid societies must be developed to provide the 
required assistance; and, 3) each county has its own 
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peculiar legal aid delivery problems and, therefore, 
local legal aid organizations must be tailored specifi- 
cally to meet the needs of each community. 

To date, Florida Legal Services, Inc., has isolated 
15 communities which, through diverse sources, 
seek to establish formal legal aid offices or upgrade 
their currently existing limited legal aid organiza- 
tion. These communities have, without solicitation 
from FLS, sought technical assistance in legal aid 
development. It is reasonable to assume that other 
communities would seek assistance if it were made 
available. 

Florida Legal Services’ Technical Assistance Pro- 
ject is prepared to assist local organizations answer 
these and other questions and to assist in designing a 
legal aid program that will serve actual—not 
hypothesized—needs.* 

Following identification of need and recognition 
of particular service requirements, Florida Legal 
Services’ Technical Assistance Project will assist the 
local legal aid project develop funding capable of 
supporting a full-time professional staff. A necessary 
correlative service is the preparation of workable 
office practice standards and guidelines and provi- 
sions of substantive practice assistance. 

In order to provide for continuation and widest 
dispersal of the information and expertise gathered, 
Florida Legal Services, Inc., will develop and pub- 
lish a manual on all facets of planning, organizing, 
operating, funding and sustaining legal aid societies 
under the staff attorney concept. This document 
would include suggestions for various forms of or- 
ganizational structures, model articles of incorpora- 
tion and bylaws, information on selection and forma- 
tion of boards of directors and their training, com- 
prehensive materials on funding sources and sam- 
ples of funding proposals, and local ordinances 
which would generate multi-source, sustained fund- 
ing for the organization or program once developed. 
In addition, materials will be provided on manage- 
ment and in-house procedures for efficient handling 
of heavy caseload burdens. 

In addition, Florida Legal Services, Inc., will de- 
velop a digest of currently available legal assistance 
to be circulated to legal services and legal aid offices 
as well as to state agencies needing an inventory of 
available civil legal assistance-type programs for re- 
ferral purposes. 

Finally, the project will present a report to the 
Legislature which will acknowledge the need for 
civil legal assistance to Florida’s poor. Concentrat- 
ing specifically on the needs of client target groups, 
such as the mentally retarded, juveniles, mentally 
incompetent and elderly, and prison inmates. The 
report will request general revenue support to pro- 
vide civil legal assistance to Florida’s poor. Oo 


FOOTNOTES 


1 The term legal aid will be used throughout this article to mean 
civil legal assistance to the poor. Except where noted, the concept 
contemplates delivery of that assistance through full-time legal 
aid staff attorneys. 

2 Federally funded legal sources will soon be transferred to a 
national Legal Services Corporation, as established by the Na- 
tional Legal Services Corporation Act of 1974. 
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3 For example, Florida Legal Services, Inc., has a component 
project funded to identify the particular legal needs of the elderly. 
During the last decade, the number of elderly persons (over age 
60) has risen nearly twice as fast as the general population in- 
crease. Transportation and general mobility problems restrict op- 
portunities to take advantage of existing programs; physical isola- 
tion and cultural abandonment contribute to problems faced by 
elderly poor persons in need of legal services. The Florida Legal 
Services Elderly Law Project will work during the coming year to 
surface those legal problems, particularly problems generated by 
existing state and federal legislative/administrative schemes. 
Once problems have been identified, the project will develop a 
proposed legislative package to address those issues amenable to 
legislative solution, from a substantive and programmatic pers- 
pective. Additionally, the Elderly Law Project will work to de- 
velop legal aid delivery systems in the field, primarily by uncov- 
ering and committing funding sources and designing service 
mechanisms that take into account the particular needs of the 
elderly outlined above. 


Civil Legal Services to 
Prison Inmates 


During the last ten years Florida’s Division of 
Corrections has experienced astronomical growth. 
Florida’s inmate population rose from 6,746 in 1964 
to 11,335 in 1974. The figure is expected to reach 
15,492 by 1980, according to the Department of 
Health and Rehabilitative Services, Division of Cor- 
rections. The increased prison population, lack of 
adequate programming and funding and the lack of 
proper facilities multiply the problems encountered 
in administering a prison system. Solutions to these 
problems have not been forthcoming. Infusion of 
legal remedies has depended largely upon federal 
and state court mandates. “Preventive law” becomes 
a matter of conforming prison rules and regulations 
to current court decisions—an after-the-fact process. 


The Problem: Access to Civil Remedies 


The rehabilitative atmosphere in Florida’s correc- 
tional institutions is further strained by unresolved 
civil legal problems of many inmates. 

In fact, the lack of availability of legal assistance to 
indigent persons who are confined in correctional 
facilities has been a severe problem throughout the 


This report was prepared by Thomas E. Norman, 
Jr., with the technical assistance and advice of 
David Bachman, assistant director of the Division 
of Corrections and a professional corrections ad- 
ministrator in Florida since 1957. 
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history of the American correctional system. The 
problem has drawn increased attention in recent 
years from the legal profession, the courts, prison 
administrators, and inmates themselves. In 1960, 
United States Supreme Court Justice Potter Stewart 
recognized the need for legal assistance to prisoners 
not only as a benefit to the prisoners, but also as a 
move towards more efficient administration of jus- 
tice by expediting court processing of inmates’ cases. 
(Stewart, The Indigent Defendant and the Supreme 
Court of the United States, 58 LEGAL Arp REV. 3, 7 
(1060).) 


The Theory 


When entering the criminal justice system prison- 
ers became entangled in a legal web: sometimes 
civil and always criminal. Entanglements often re- 
sult in an initial negative perspective of the civil and 
criminal justice systems. The prisoner thus enters 
the corrections system with a negative approach to 
resolving his problems. Additional civil legal en- 
tanglements arise during confinement both from 
within the prison (e.g., treatment) and from outside 
the prison (e.g., family obligations). Incarceration, 
by its very nature, is frustrating. It follows then that 
the prisoner tends to exaggerate his problems. Frus- 
tration breeds hostility towards the system. Willing- 
ness to accept a rehabilitative program under such 
circumstances is lessened. 

Consider the prisoner, who after paying his debt to 
society, is approaching re-entry into that society. It is 
difficult for any man to begin anew if he faces domes- 
tic problems (dissolution, child custody, adoption, 
e.g.) coupled with creditor, tax, contractual and real 
estate problems. A cloud shadows his fresh begin- 
ning. 


To date, indigent prison inmates have not had 
equal access to judicial and administrative systems. 
Depressed educational backgrounds and financial 
postures preclude inmates from properly addressing 
their legal problems during their confinement. Pro- 
viding civil legal services through qualified profes- 
sionals (attorneys, paraprofessionals and law stu- 
dents) would permit inmates access to: 1) qualified 
legal counseling and representation which hope- 
fully will minimize court involvement with spurious 
and unfounded post-conviction complaints; 2) 
reasoned advocacy at the administrative level ar- 
ticulating the inmates’ collective treatment and con- 
finement related problems; and, 3) expedited ad- 
ministrative remedies to avoid duplicative litigation. 


Inmate legal problems can be identified, isolated, 
treated and in most cases resolved during the period 
of confinement by a legal aid component comprised 
of attorneys, paraprofessionals and law students. 
From this effort stem two positive results. First, dur- 
ing confinement each prisoner is provided with a 
vehicle for exploring and resolving his legal prob- 
Iems which arise both inside and outside the prison 
environment, permitting him to adjust better to and 
accept his confinement situation. Second, with legal 
problems outside the prison environment (divorce, 
debt collection, etc.) eliminated, and with the 
inmate’s positive experience with the legal system, 
the transition back into society is eased. 
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The indigent prisoner is vulnerable to civil legal 
problems before, during and after confinement. The 
provision of civil legal assistance to indigent prison- 
ers provides an identified forum through which civil 
legal problems can be placed in realistic perspec- 
tive. One of the lawyer’s most valid functions is to 
explain to his client why he has no legitimate case, or 
that he has little chance of success; most importantly, 
he explains why. Often, a solution is available. 
Treatment problems, in most instances, can be re- 
solved at the administrative level. Domestic and 
myriad other civil problems can be resolved with 
timely action by telephone, mail or litigation if 
necessary. The forum provides the indigent prisoner 
with a positive experience in the legal system. 


Approaching a Solution 


A solution was addressed in the legal 
materials/legal services case, Hooks v. Wainwright.* 
The Florida Bar through its Legal Aid and Indigent 
Defendant Subcommittee filed an amicus curiae 
brief in that action suggesting that merely providing 
access to library materials would not satisfy state and 
federal due process requirements. The Volunteer 
Parole Aid Program joined with The Florida Bar and 
Professor Harold Levinson of the University of 
Florida College of Law in their amicus brief and 
asked the court to require that the state provide 
lawyers to assist indigent prison inmates with their 
civil legal problems. The State of Florida has re- 
sisted the argument that providing access to civil 
courts by furnishing library materials and legal assis- 
tance is constitutionally required. 

Following the August 1973 hearing in Hooks, the 
staff attorneys of Florida Legal Services, Inc., ac- 
companied by representatives of the Department of 
Justice Civil Rights Section and the Resource Center 
on Correctional Law and Legal Services from the 
American Bar Association, discussed the possibility 
of a civil legal assistance program for inmates with 
prison officials and addressed many unsolved prob- 
lems. The approach to providing those services while 
simple in concept, would be difficult to implement. 
The Florida Legal Services’ staff drew together a 
final proposal which was forwarded to the Law En- 
forcement Assistance Administration, “LEAA,” for 
their consideration. The proposal for a three-year 
demonstration project, rather than diversion of funds 
already promised to Florida for other criminal justice 
programming which requested the use of nation- 
wide discretionary money was approved. 


The Program: a Demonstration 


The Florida Demonstration Prison Project has 
been specially designed to maximize the delivery of 
civil legal services to indigent prison inmates. Dur- 
ing the first year of operation the project will assem- 
ble resources to implement the project. 

Following the beginning of the funds flow in De- 
cember 1974, a project director/attorney will be 
hired. He/she will in turn during the next three 
months hire the personnel and purchase the neces- 
sary equipment and supplies for deployment at the 
Florida State Prison and Union Correctional Institu- 
tion, which are both located near Starke, Florida. 
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During this period the project director will establish 
close administrative coordination with the Division 
of Corrections to insure the progress of the project 
following the opening of the project office on approx- 
imately February 1, 1975. 

The Division of Corrections since its inception has 
never been served by “in-hcuse” counsel to advise 
the prison administration on a daily basis of the 
changes in an emerging specialty—prison law. One 
of the more innovative dimensions of this project 
will be the establishment of a separate office of legal 
affairs within the Division of Corrections. This office 
will be identified as the conduit through which the 
Florida Demonstration Prison Project can resolve 
quasi-legal/administrative problems. Further, the 
director of the Division of Corrections will be pro- 
vided with internal legal advice on penal problems, 
adding balance to the demonstration project's 
clients, the indigent prison inmates. This attorney 
will be under the sole control of the director of the 
Division of Corrections and will not be working or 
be supervised by Florida Legal Services, Inc. 

The project office will be designated as the deliv- 
ery office. Therefore, it will be located on-site at the 
Florida State Prison and Union Correctional Institu- 
tion, both of which house a combined inmate popu- 
lation of approximately 3,200. Inmate clients will 
either be referred to the delivery office by an intake 
screening process team located at Lake Butler Re- 
ception and Medical Center or by direct application 
from within the institution. During the establish- 
ment of both offices, the project director will, as 
necessary, travel between those offices and Tal- 
lahassee to perform the administrative coordination 
with the Division of Corrections that will be re- 
quired to minimize the logistical problems in those 
offices and formulate an empirical research element 
in the intake screening process. After the office is 
operational the director will continue to provide on- 
site supervision while preparing for expansion in 
future years, and assessing his resource allocations 
to meet the contemplated expansion to other institu- 
tions. 

During the first year of operation, the Florida Dem- 
onstration Prison Project will limit its provision of 
civil legal assistance to indigent prison inmates lo- 
cated at the institutions near Starke. However, the 
project director will work with the organized bar to 
provide a pro bono lawyer referral service to attempt 
to meet the need at the other institutions. This will 
incorporate the use of established legal aid societies 
and other lawyers who may be interested in provid- 
ing pro bono services. Eventually, this referral serv- 
ice will be phased out following the deployment 
plan prepared by the director at the end of the first 
demonstration year. 


Project Policies: The Consortium of Five States 


The Florida Legal Services Demonstration Prison 
Project has taken a professional approach in program 
design. Policy pertaining to the scope of the civil 
legal assistance provided by those attorneys will be 
developed during the coming months following two 
practical limitations: First, no criminal matters will 
be addressed by the project attorneys. Second, the 
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limited resources during the first year will naturally 
limit the intake. 

Florida’s Demonstration Prison Project is one of 
five such projects in the United States administered 
by Studies in Justice, Inc., a nonprofit Washington, 
D.C., corporation. This organization provides a shar- 
ing of experiences from state-to-state. This consor- 
tium (Vermont, Kansas, South Carolina, Georgia and 
Florida) has promulgated the following policies. 
They were designed to divert a tremendous amount 
of the legal work of the inmates from the court sys- 
tem. By using administrative solutions whenever 
possible, as well as the techniques used in private 
practice, the consortium secures quicker results for 
the inmate clients. A substantial reduction in pro se 
post-conviction proceedings was experienced dur- 
ing the first four years in the states where consortium 
civil legal assistance was provided to indigent in- 
mates. 

Consortium members agree to follow certain key 
policies: 

e Overathree-year period, to make complete civil 
legal services available to adult inmates when they 
are first received into the correctional system. 

e To have a full-time director whose sole duty is 
the operation of the legal services to prisoners pro- 
gram. 

e Torender prompt and expeditious service to an 
indigent inmate of the same quality that would be 
rendered to a paying client in the course of regular 
private law practice. 

e Where conflict of interest and the lawyer-client 
relationship are not violated, to work with correc- 
tions and other state authorities in providing for the 
prevention of legal problems and recognition of the 
legal rights of inmates in general. 

e Tosettle all prisoner legal problems at the low- 
est administrative level possible and in the simplest 
possible way. 

e To seek relief in the courts only when such 
relief cannot be had at the administrative level. 

e To work with the Consortium Center and other 
consortium states in the exchange of information, 
keep the Consortium Center advised of major de- 
velopments, to attend consortium conferences, and 
to advise and consult with the Consortium Center. 

e Tomaintaina “low profile” on public relations. 

e Using professional and civic organizations and 
periodicals for constructive publicity—avoiding 
headlines, front pages, etc. 

e Toprovide the legal services through an organi- 
zation whose lawyers are not subject to the control of 
the Department of Corrections. 

e To conscientiously seek to continue the legal 
services with local funding at the end of a grant 
period of three years. 

Florida Legal Services, Inc., will provide those 
services pursuant to a contract with the Department 
of Health and Rehabilitative Services and Studies in 
Justice, Inc., the Law Enforcement Assistance Ad- 
ministration (LEAA) grantee. In this manner, the 
attorneys and staff of the program will remain inde- 
pendent of the Florida Division of Corrections. This 
independence is calculated to foster and preserve 
the true attorney/client relationship between the 
staff attorneys and prison inmates. 
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The overall program will be continuously moni- 
tored by the Bureau of Criminal Justice Planning 
located in the Department of Administration to in- 
sure orderly progress. If this Demonstration Project 
proves its efficacy during the beginning stages of its 
experimental growth, additional funds will be re- 
quested for two additional demonstration years dur- 
ing which time the program is expected to mature to 
serve a projected inmate population of 12,000. O 


FOOTNOTES 

1 Hooks v. Wainwright, N.71-1011-Civ-J-S, M.D. Florida, seeks 
relief directed toward providing a full range of civil legal assis- 
tance for inmates, including “library” materials and professional 
representation. 


VOLUNTEERS NEEDED 


All Florida attorneys are urged to contact the Prison 
Project Director, Florida Legal Services, Inc., Post 
Office Box 757, Tallahassee, Florida 32302 
(904/222-5788) to form a volunteer referral panel to 
handle civil matters for indigent prison inmates at 
the county level. 


Using University and 
Student Resources 


BY DON PETERS AND 
STEVEN MARK GOLDSTEIN 


Universities have long defined their role to in- 
clude direct community service. Medical schools 
serve through hospitals; dental schools through 
clinics; and other departments through consulting, 
research, continuing education and the like. Law 
schools are no exception. One resource that Florida 
law schools have recently begun to offer is the serv- 
ices of a clinical education program where students 
study the practice of law by participating in it. 

Clinical legal programs have proliferated in the 
last ten years. A recent survey concluded that ap- 
proximately 75 percent of all ABA-approved law 
schools in the United States are providing some type 
of clinical experience. (Survey of Clinical Legal 
Education 1973-74, at iii, published by the Council 
on Legal Education for Professional Responsibility, 
Inc. (May 1, 1974).) All of the law schools in Florida 
either now have or are planning to initiate clinical 
programs. The majority of these programs aim to 
provide legal services to the poor. 
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Article XVIII of the Integration Rule of The 
Florida Bar authorizes student practice and makes 
clinical education possible in this state. All law 
students who have completed at least four semesters 
or the equivalent of legal study and who have been 
certified by their school’s dean are eligible to prac- 
tice. Permissible student activities are broad. An 
eligible student may appear in any court or adminis- 
trative tribunal in this state on behalf of any indigent 
person. Law students may appear in criminal matters 
both on behalf of the accused and the state. These 
appearances must be supervised by an attorney who 
is a member of The Florida Bar in good standing. 
The trial judge is given discretion to require the 
presence of the supervising attorney and also to de- 
termine the extent of the student's participation. 
Eligible law students may also participate in oral 
argument in appellate courts in the presence of their 
supervisor. 

Law students are permitted to participate in the 
preparation of pleadings and other documents filed 
in any matter in which the student is eligible to 
appear. They may prepare briefs, abstracts and other 
documents filed in appellate courts. They also may 
assist in the preparation and presentation of applica- 
tions for post-conviction relief on behalf of indigent 
inmates. Indigency standards for each program are 
based upon the recommendation of the largest vol- 
untary bar association in the circuit in which a pro- 
gram is conducted. 

Authorization to practice may continue beyond a 
student’s graduation. Student clinical certifications 
are good for a period of 18 months unless they are 
withdrawn sooner. In addition, Article XVIII was 
amended to permit certification of students who 
have graduated and who were not certified for clini- 
cal programs while they were in school. This certifi- 
cation procedure can be used by the Attorney Gen- 
eral, a state attorney or a public defender and it 
extends for a period of 12 months after graduation. 


Modes of Delivery 


The modes of delivering student legal services 
through clinical programs to the poor vary. The most 
common are placement in legal agencies and univer- 
sity operated and supervised law offices. 

The University of Florida College of Law offers 
both types of clinical programs. Students are placed 
every quarter in the offices of the public defender 
and state attorney in Gainesville, Jacksonville and 
West Palm Beach. Students receiving these place- 
ments release one quarter from law school and work 
full-time during that quarter. All students placed are 
supervised by attorneys in the recipient offices with 
coordination and evaluation provided by members 
of the law faculty. Students receiving these place- 
ments participate in all preliminary, trial and appel- 
late phases of criminal prosecution and defense. 

Students at Florida also deliver civil legal services 
in the Legal Aid Clinic. This is a law office operated 
at the College of Law and supervised by members of 
the law faculty. Students enroll in this program on a 
part-time basis for two or three quarters. The pro- 
gram provides involvement in client representation 
trom the initial interview through trial and appeal. 

There is now no released quarter option available 
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for civil practice at Florida although programs may 
be developed similar to the criminal law clinics. A 
program placing law students with the Florida Pub- 
lic Employees Relations Commission was initiated 
this year. Another allows students to work for one 
quarter with the Center of Governmental Responsi- 
bility assisting in the preparation and trial of sub- 
stantial public interest litigation. 

The clinical programs offered by the Florida State 
University College of Law are similar in scope and 
nature to those offered at the University of Florida 
Law College. In addition, because of the oppor- 
tunities inherent in being located in the state capital, 
Florida State is able to offer clinical placements in 
legal agencies which are unique to Tallahassee. 

Florida State presently has five operative clinical 
programs, and a sixth is scheduled to be offered 
beginning with the Winter Quarter in January, 1975. 
Those programs which are presently operative in- 
clude placement in the offices of state attorneys and 
public defenders throughout the state, work with the 
Attorney General’s Office in Tallahassee, placement 
with the Florida Supreme Court, and work with the 
local legal aid society which is operated by the Tal- 
lahassee Bar Association. 

Students enrolled in the state attorney or public 
defender programs are assigned to work full-time for 
one quarter in the offices of state attorneys and pub- 
lic defenders around the state. As such, students 
reside in Pensacola, Miami or in whatever city they 
are interning. Their experience, which is closely 
akin to that received by students in the analogous 
programs at the University of Florida Law College, 
includes investigation, research, and work on crimi- 
nal trials. Students placed in the offices of the Public 
Defender may also be involved in criminal appellate 
work. Those involved in the Attorney General’s in- 
ternship program are able to do so in either a full or 
part-time basis. Given the choice of a number of 
separate departments within the Attorney General’s 
Office, enrolled students can choose an area of the 
law which is most appealing to them. The Supreme 
Court internship program is a new one, having 
begun in March of 1974. Students are placed with 
the court ina part-time basis and, besides having the 
opportunity to familiarize themselves with the opex- 
ation of the state’s highest court they assume respon- 
sibilities, such as the drafting of memoranda, which 
are in many respects identical to those duties per- 
formed by the justices’ law clerks. 


The fifth clinical program presently available to 
students at Florida State involves participation in 
the legal aid program by the Tallahassee Bar Associ- 
ation. This is also a part-time program. The extent of 
the student’s participation in a case is dependent on 
his supervising attorney, but students frequently be- 
come involved in interviewing, negotiation, infor- 
mal discovery and trial work. 

In addition to the five clinical programs de- 
scribed above, Florida State will be offering a sixth 
program beginning with the Winter Quarter in 
January, 1975. The program will differ from those 
presently offered in that it will be an “in house” 
program. Selected students will work under the 
supervision of a faculty member and faculty intern 
who have been engaged specifically to direct the 
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program in a legal services clinic designed to sup- 
plement the work currently performed by the Tal- 
lahassee Legal Aid Association in providing legal 
services for indigents in civil matters. The clinic will 
be set up ina neighborhood office located in the poor 
community and in many respects will operate like a 
legal services office, giving appropriately certified 
students the opportunity to represent indigents in all 
types of civil proceedings. 


Human Dynamics 


Although competent and professional representa- 
tion of indigents is the aim of the clinical programs at 
Florida and Florida State and most other clinical 
programs, they ordinarily do not focus entirely upon 
client service. As suggested by the term clinical edu- 
cation, most programs also embody academic goals 
which justify an award of credit for satisfactory par- 
ticipation. The educational objectives vary from 
program to program. Most derive from supervised 
introspection and reflection on the student’s clinical 
experiences which force him or her to confront the 
interpersonal processes that are central to the prac- 
tice of law. 

Article XVIII, which allows students to take pri- 
mary responsibility for client representation under 
supervision of a practicing attorney, virtually assures 
a meaningful degree of student involvement in the 
complex human dynamics of an attorney-client rela- 
tionship. Students are forced to handle themselves 
as lawyers with actual clients. They must consider 
how best to establish and to develop the exceedingly 
tricky human relationship that a lawyer and a client 
form. 

The introspective and reflective process usually 
begins with the realization that the facts of a poten- 
tial case do not come ina neat summary from aclient 
like they usually do in a casebook. Casebooks cannot 
adequately convey how to strike an appropriate 
posture of objectivity in scrutinizing a client’s story 
while simultaneously retaining that client’s trust and 
confidence. The process continues through the 
“how to” questions of investigation, pleading, dis- 
covery and motion practice; the tactics and pressures 
of negotiation; and the persuasive methods of an 
advocate. The dynamics of these and of all the other 
human relationships found in legal representation 
and advocacy provide fertile ground for analyzing 
and considering the component skills of the lawyer- 
ing process. Helping a student understand, synthe- 
size and learn from his or her exposure to these 
relationships is the broad goal of a clinical educator. 

Clinical experience affords a glimpse into the 
complex reality of law and its function in society, 
allowing firsthand knowledge of how legal and 
societal institutions work or do not work, providing 
personal acquaintance with societal sore spots of 
crime and poverty, and providing excellent oppor- 
tunities to consider standards of professional re- 
sponsibility and competence. 


Courses and seminars are frequently integrated 
into the clinical experience to enhance learning ob- 
jectives. These courses usually deal with skills of the 
lawyering process such as interviewing, counseling, 
negotiating, drafting, fact investigation and de- 
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velopment, motion practice, and evidence presenta- 
tion. 

Civil skills courses at the University of Florida 
extensively use videotapes of students performing in 
simulated situations. These videotapes are replayed, 
discussed and critiqued to analyze a particular skill. 
Whenever possible actual clinical experiences are 
related to the classroom simulations. The 
videotaped-critique method is individualized as 
much as possible. For example, each student con- 
ducts an interview, a deposition and two negotia- 
tions, all of which are videotaped and then critiqued. 

Similarly, at Florida State, the course work given 
in conjunction with the clinical programs as well as 
the methodology built into the programs attempt to 
insure that such programs provide a meaningful 
educational experience. All students, prior to enrol- 
ling in the state attorney or public defender intern- 
ship programs are required to take a clinical orienta- 
tion course in which the lawyering skills which are 
relevant to their particular placement are discussed 
and analyzed through the use of role playing. vid- 
eotape and other teaching techniques. Students par- 
ticipating in the Tallahassee Legal Aid program are 
required to regularly discuss with a member of the 
faculty who has an extensive background in provid- 
ing legal services to the poor, their experiences and 
the cases they are handling. Built into the new legal 
services clinic is a course component in which, 
through various teaching techniques, the substan- 
tive areas of the law as they relate to the poor will be 
explored in conjunction with the lawyering skills 
essential to meeting the needs of the indigent client. 
In sum, the courses and methodology incorporated 
into the clinical programs at both Florida and Florida 
State as well as in most clinical programs attempt to 
insure that the students will be able to provide qual- 
ity representation while at the same time providing 
them with a meaningful educational experience. 

An essential ingredient of any clinical academic 
program is time for reflection and analytical evalua- 
tion of the experience. Students should have suffi- 
cient time with each case to consider all options, to 
introspect about tactics, strategy and the process it- 
self, and to have their decisions and work chal- 
lenged and evaluated by an experienced attorney. 
This facilitates maximum development of skill and 
confidence. Low student caseloads and a low 
student-to-supervisor ratio are usually maintained 
to provide this necessary time. 

Students handle an average caseload of between 
five and ten cases at the Legal Aid Clinic at the 
University of Florida College of Law. The caseloads 
are larger for students placed in a criminal clinic but 
most of these students work full-time and do not 
have the countervailing time demands of other clas- 
ses and examinations. The student-to-supervisor 
ratio followed at the Legal Aid Clinic is 16 students 
per faculty supervisor. 


At Florida State, the student-to-supervisor ratio at 
the new legal services clinic will be 12 students per 
faculty supervisor, while it is expected that the 
caseloads of students enrolled in the clinic will be 
kept at a relatively modest level in order to insure 
time for reflection and to insure that no student has a 
caseload which is of such a large size that he cannot 
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deal with his clients in a professional and competent 
manner. 

Reaching a balance between the service and edu- 
cational goals of a clinical program has been the 
subject of considerable debate among clinical 
educators. Most agree that the two goals are com- 
plimentary ifthe service goal is defined as providing 
quality representation to individual clients. The fac- 
tors that maximize educational value, low caseloads 
and individualized supervision, help assure that 
client services are of a high quality. 

However, these devices limit the quantity of legal 
services that a clinical program can deliver. If the 
service goal is defined as delivering legal services to 
an entire community and if university supervisory 
resources are inadequate, the goals conflict. This 
unfortunate situation occurred at the University of 
Florida in 1973 when a shortage of supervisory per- 
sonnel forced the termination of a needed prisoner 
assistance program. 


Resources of Local Bar 


The problem can be attacked by infusing addi- 
tional university resources. The resources of the 
local bar are also often invaluable in this situation. 
For example, in Gainesville members of supervis- 
ing faculty helped organize the Storefront Legal Aid 
Association, a voluntary group of dedicated private 
attorneys. At the present time the delivery of legal 
services to indigents in Alachua County is shared by 
the Clinic and Storefront, and Storefront does virtu- 
ally all the client interviewing during examinations 
and between quarters. Similarly, in Tallahassee, it is 
anticipated that the new legal services clinic oper- 
ated by the law school will work hand-in-hand with 
the presently existing Tallahassee Legal Aid Associ- 
ation in meeting the legal needs of the poor com- 
munity in Leon County. 

The cooperation in Gainesville and Tallahassee 
demonstrates how clinical programs can assist the 
Bar in its effort to deliver quality legal services to the 
poor. The varied placement programs described ear- 
lier are other examples. The potential for additional 
student placements is vast and exciting. Clinical 
education in Florida will in all likelihood expand as 
new placement options are explored and as other 
programs are developed. Members of The Florida 
Bar.can anticipate increasing numbers of students 
learning while doing and at the same time delivering 
legal assistance. Although there is a long way to go, 
the state of clinical education in Florida at least in 
part fulfills the challenge issued by Justice Brennan 
in Argesinger v. Hamlin, 407 U.S. 27 (1972): 

“1 think it plain that law students can be ex- 
pected to make a significant contribution, quantita- 
tively and qualitatively, to the representation of the 
poor in many areas....’” (concurring opinion, 407 U.S. 
at 41) O 


The authors are both assistant professors and directors of the 
Legal Services Clinic at Florida State University College of Law. 
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EMERGING 
WORK OF 
PARALEGALS 


Florida Legal Services 
Paralegal Project 


BY WILLIAM R. FRY 


Under a grant from the State Manpower Services 
Council, the Florida Legal Services Program will 
soon be setting up a division to train paralegals for 
use in OEO-funded Legal Services projects and 
other jobs. The National Paralegal Institute in 
Washington, D.C., will assist the Florida Legal Serv- 
ices program by designing and turning over basic 
training programs for paralegals. This article will 
describe some features of the national movement to 
create a legal subprofession, of which the Florida 
program will be a part. 

The use of paralegals by attorneys in private and 
public law work has dramatically increased over the 
last five years. Although attorneys have always used 
nonlawyers (e.g. accountants, investigators, title 
searchers) in their work, it is only recently that the 
paralegal function has been specifically identified 
and systematically pursued. 

In 1969, the American Bar Association established 
the Special Committee of Legal Assistants to pro- 
mote the training and use of paralegals. In its reports 
the committee has emphasized the potential benefit 
to lawyers and the public of using trained paralegals 
to improve the efficiency and capacity of lawyers. 
More recently, with the organized bar’s attention to 
extending legal services to the middle class through 
prepaid and group legal services plans, the impor- 
tance of paralegals in extending services to those 
whom the bar has not served has been recognized. 

The emergence of a distinct paralegal occupation 
is also reflected in college education. Over 70 com- 
munity colleges and universities now offer paralegal 
training programs. These range in duration from 
several weeks to several years, and in content from 
trust and estates specialization to a curriculum 
which resembles law school. 


The Florida Legal Services Paralegal Project 


The Florida Legal Services program and the Na- 
tional Paralegal Institute are both public service or- 
ganizations which exist principally to support and 
promote legal services to the poor. Their emphasis in 
training and stimulating the use of paralegals will be 
in the public law sector, which includes OEO Legal 
Services programs in the state, senior citizen agen- 
cies, welfare rights and consumer organizations, and 
government agencies. 

In the private law sector, paralegals generally 
work behind the scenes under the direct supervision 
of an attorney. They handle the documentation in- 
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volved in real estate and corporate transactions, do 
legal research, prepare drafts for attorneys, read and 
index complex documents, and sometimes but 
rarely have contact with clients. 

In OEO Legal Services, paralegal scope and re- 
sponsibility is wider. Given the obligation to serve 
all qualified clients, but suffering a shortage of funds 
and few lawyers, legal services programs have 
tended to give paralegals substantial responsibility 
(consistent with the rules of unauthorized practice 
and ethical consideration). Thus, in such areas as 
uncontested divorce, which must be handled by a 
lawyer, a paralegal may nonetheless do a fact gather- 
ing interview and prepare the documents for the 
case, with the lawyer playing a major role only for 
appearance in court. 


Administrative Agency Work 


The greatest area of responsibility for public law 
paralegals is in administrative law cases. Under fed- 
eral regulations, paralegals are entitled to represent 
clients at hearings and appeals proceedings before 
many administrative agencies. Thus, paralegals may 
represent poor clients seeking welfare of Supple- 
mental Security Income benefits from the beginning 
through to an administrative hearing. Since welfare 
and the public benefit programs constitute a major 
portion of the legal services caseload, paralegals may 
represent as many clients as the lawyers in the pro- 
gram do. 

To fulfill these important functions, paralegals 
need substantial training. Most paralegals in the 
public sector do not have the time, funds, or a desire 
to attend a college-based paralegal program which 
occupies two to four years. Nor does it seem essential 
to train paralegals in the classroom for such a long 
period, particularly if they are to specialize in one 
area of work. 


Training Program for 50 


The Florida Legal Services program and the Na- 
tional Paralegal Institute are now designing a train- 
ing program to be given initially to about 50 paraleg- 
als. It will consist of one week of intensive full-time 
training, to be supplemented by a follow-up training 
and on-the-job instruction and supervision. 

Paralegals need training in three areas. First, they 
should know some basic concepts which govern 
their work. These include the role of the paralegal, 
relations with attorneys, unauthorized practice and 
ethics and the functions of an advocate in administra- 
tive representation. 

Second, legal services paralegals need certain 
skills. These include interview of a client for facts, 
investigation of a case, analysis of documents, 
negotiations with administrative agencies, legal re- 
search, and preparation for representation at ad- 
ministrative hearings. 

Finally, paralegals must know something of the 
area of law in which they are to work. In a domestic 
relations office, the paralegals should understand 
the basic grounds for divorce, concepts of notice, and 
have a general understanding of the procedures so 
that the paralegals may ask the clients for appropri- 
ate information, and properly fill out forms. In rep- 
resenting welfare clients (as permitted by federal 
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law) paralegals need to understand the basic con- 
cepts of welfare. These include such matters as the 
definition of “deprivation” which refers to the ab- 
sence of a parent; the calculation of the family 
budget which determines eligibility and the amount 
of money received; and the basic rules governing the 
recipients’ rights and obligations. 

In its training, the National Paralegal Institute un- 
dertakes to cover each of these subjects. Once a 
paralegal has received basic training, he or she must 
have continuing supervision and training on the job. 
Since there are no rules about the training which 
paralegals must receive, it is possible that they could 
be trained entirely on the job. However, for effi- 
ciency it is desirable that working attorneys be re- 
lieved of the burden to do substantial training. Once 
paralegals have learned fundamental skills and con- 
cepts, lawyers will find it easier to continue the edu- 
cation on the job. 


Paralegal Issues for the Bar to Consider 


It has been estimated that there are 70,000 
paralegals in the United States. Associations of 
paralegals have appeared in Los Angeles, San Fran- 
cisco, Chicago, New York, Washington, D.C., and 
Philadelphia. The American Association of Com- 
munity and Junior Colleges anticipates that in the 
coming year another 50 community colleges will 
undertake paralegal training in some form. Some bar 
associations around the country have appointed 
committees to study the paralegal movement, and no 
doubt the involvement of the organized bar will ac- 
celerate as the occupation expands. 

The questions which most frequently arise for bar 
associations are those of the control of the paralegal 
movement and setting of standards. The traditional 
means of standardization and control are accredita- 
tion of training, and licensing or certification of an 
occupation. 

Accreditation is acomplex process which has been 
the subject of vigorous controversy for many years. 
In essence, accreditation involves the promulgation 
by a standard-setting body of guidelines which an 
educational program should meet in order to obtain 
approval from the standard-setting body. The Na- 
tional Commission of Accrediting was established 
by colleges in 1949 to bring some coherence to the 
accreditation process. Since that time, NCA has 
given its “approval” to selected accrediting organi- 
zations, and has informed colleges and universities 
which accrediting bodies they should heed. 

Accreditation has the effect of setting a mold for an 
educational program. For example, accreditation for 

‘a law school usually requires a three-year cur- 
riculum, a minimum library, employment of qual- 
ified faculty, and an offering of a traditional variety of 
law courses. 

Some purposes of accrediting are to inform stu- 
dents whether particular schools are reliably or- 
ganized, and to inform the public whether the 
graduates of schools are well prepared. Accredita- 
tion has a potential influence over the incumbents of 
a licensed occupation. As a rule, licensing for an 
occupation requires an accredited training. Indeed, 
one purpose of establishing accreditation rules for 

schools is to provide a basis for subsequent licensing 


or certification of its graduates. 

Licensing and certification are two variants of 
state imposed control over an occupation. Under 
licensing, those who have not met the standards 
cannot practice in the occupation. Certification does 
not involve prohibitions against the uncertified, but 
serves to inform the public and employers whether 
an individual has met certain standards. 

It seems likely that the paralegal occupation will 
ultimately be subjected to accreditation, and licens- 
ing or certification. Controversy arises, however, as 
to whether such rules can be rationally set at this 
time and if so who should establish them. 

In August of 1973, the American Bar Association 
House of Delegates accepted the recommended 
“Guidelines” of its Special Committee on Legal As- 
sistants. These guidelines inform colleges of those 
standards which the ABA recommends they meet. 
The ABA offers to grant “approval” to colleges 
which meet the guidelines. 


The action of the ABA has raised both the issues of 
timeliness and of the appropriate rule-setting body. 

The variety of paralegal training programs around 
the country is endless and bewildering. They range 
from one-week intensive training programs for 
specialists, to carefully structured on-the-job train- 
ing by employers, to three months specialty training 
programs for private law work, up to two-year and 
even four-year college courses. There are little evi- 
dence and little agreement as to which of these ap- 
proaches is most effective. Attorneys in large law 
firms around the country have been employing both 
trained and untrained paralegals, and there have 
been reports that the two are not discernibly differ- 
ent. This may be because the training programs were 
inappropriate for the work to be done, or because 
on-the-job training is the best means to create a 
paralegal. 

Given the extraordinary variety of paralegal work, 
it seems unlikely that an appropriate formula for 
accrediting training programs can soon be reached. 
Paralegals work on the medical aspect of accident 
cases; the contractual rights of migrant farm workers; 
the entitlement of Indian children to public educa- 
tion; the disability claims for black lung of Ap- 
palachian mine workers; FTC licensing; anti-trust 
litigation; and real estate, to mention only a few 
specialties. Working attorneys tend to the opinion 
that training for paralegals in these lines of work can 
be short and intensive, since the specialties are so 
narrow. 

Thus, there is reason to think that it is premature to 
establish accreditation standards until there has 
been more experience, and greater opportunity to 
evaluate the results of different training models. 
Similarly, there is litthke understanding or experi- 
ence on the qualities a paralegal should have for 
purposes of licensing and certification. Since formal 
education, training and job experience vary so 
widely among paralegals, it is unlikely that any 
single formulation will be reasonable or fair to all. 
There is also a fear that ill-conceived standards for 


William R. Fry is executive Director of the National Paralegal 
Institute in Washington, D.C. 
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licensing will exclude many who are justly qualified 
to do paralegal work, particularly the poor and 
under-educated. 

While it may be too early to establish rules, it is not 
too early to commence study of the matter. This leads 
to the question of who should establish rules for 
paralegals. The creation of a study group ought to 
mirror the composition of the rule-making body 
when one is to be created. 

The American Bar Association guidelines were 
formulated entirely by the committee members of 
the ABA Special Committee. The National Commis- 
sion on Accrediting has stated (in a report on health 
subprofessions) that accrediting rules are a matter of 
public interest, and accrediting bodies ought to be 
composed of professionals, subprofessionals, 
educators and citizens. A similar position was taken 
in a major study conducted by the Department of 
Health, Education and Welfare The Second New- 
man Report: National Policy and Higher Education 
(1974). 

The only state to have considered paralegal legis- 
lation is California, where the state bar association 
proposed a bill giving the bar association authority to 
establish accrediting rules and certification stand- 
ards for paralegals. The objections of over 20 or- 
ganizations within the state led to a revision of the 
legislation, to provide a nine-member advisory 
board, only four of whom were to be lawyers. The 
bill ultimately failed in committee because it did not 
guarantee places for paralegals on the advisory board 
(and because of county bar opposition to promoting 
the use of paralegals.). 

As recently as five years ago, many attorneys and 
their bar associations were fearful that paralegals 
represented competition for lawyers, and a down- 
grading of the legal profession. This concern seems 
to have passed, and the use of paralegals by private 
attorneys has become so widespread that their utility 
seems no longer in serious dispute. However, the 
question of the role of the organized bar in establish- 
ing standards for paralegals is now of prime impor- 
tance. 

One need not review recent history to establish 
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that the organized bar has received setbacks in pub- 
lic trust and regard. Added to this is an increasing 
public concern over the unavailability of legal serv- 
ices to the poor and the middle class. Within any 
urban community there are dozens of organizations 
devoted to serving the interest of these groups: 
senior citizen groups, welfare rights organizations, 
consumer agencies, church groups, unions, com- 
munity colleges, foster care programs, day care cen- 
ters,and so on. These groups are alert to the potential 
of paralegals, and do not want the occupation con- 
trolled or limited. Thus, the creation of rules and 
guidelines for paralegals ought to take the senti- 
ments of these organizations into account, as well as 
those of educators who know something of how 
members of a new occupation ought to be trained, 
and of course paralegals themselves. 

Efforts to study the paralegal occupation in coop- 
eration with these groups will be difficult and frus- 
trating for bar associations, accustomed to the 
smooth and congenial operation of their own inter- 
nal machinery. It is simpler for a bar association 
committee of attorneys to address the paralegal 
question than to help assemble a representative 
body of multiple interest, where strife and con- 
troversy may mark the discussions. Nonetheless, 
this approach is the one recommended by (so far as 
the author is aware) all non-bar association studies of 
the subject in recent years. Moreover, while it may 
be mechanically simpler for the bar association to 
conceive its own standards and rules for paralegals, 
the ultimate price in public controversy and lack of 
public support may outweigh the convenience. 

The program of the Florida Legal Services project 
is a small beginning. It represents an opportunity for 
a coalition of attorneys, educators, legal services pro- 
jects, paralegals and other interested groups to begin 
the process of studying the paralegal movement, and 
thinking through the rules and standards which ul- 
timately should be set. There are some who believe 
that it will be a decade before our knowledge and 
experience justify the creation of such rules. Given 
the complexity of the subject, it will not be too early 
to begin now. 0 
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Paralegal— 
A Storm Petrel 


BY LEONARD RIVKIND 

Is the paralegal a harbinger of trouble? A paralegal 
is simply an individual recognized to practice law 
without a license. The paralegal question now facing 
the legal profession is one of awful moment. If im- 
plemented, the program will have a great and serious 
impact on the unauthorized practice of law. Its 
genesis appears to be ina resolution adopted by the 
American Bar Association in 1968.! Its impetus ap- 
pears to emanate from various law review articles 
written in the ivory towers.? Its supporting brief is 
increased availability of legal services to the public 
at reduced costs, increased competency and in- 
creased profit for the lawyer.® Statistics to support 
these arguments are sparse and those which are 
sometimes used? prove only that statistics is the sci- 
ence of producing unreliable facts from reliable fig- 
ures. 

It was not too long ago that the legal profession was 
told that legal services were unavailable to the poor 
notwithstanding voluntary legal aid and lawyer re- 
ferral programs. To meet this need, the organized bar 
approved the legal services program under OEO. 
And it was not too long ago we were told that law 
students needed courtroom experience and The 
Florida Bar approved a law school training program.5 
And it was not too long ago that corporations were 
permitted to appear in small claims court through lay 
advocates. The rule has remained unchanged al- 
though the jurisdiction has increased to $1,500. In 
times past it was an accepted fact that only an attor- 
ney could represent another in court. Of course, in 
proper person has always been allowed. Consider- 
ing these facts together with the advent of group legal 
services and various statements of principles ap- 
proved between the organized bar and lay groups, a 
self-inflicted erosion of certain areas of practice of 
law, historically the exclusive domain of lawyers, 
has surfaced. 

The problem of unauthorized practice of law has 
increased over the years. The efforts of the organized 
bar, however commendable, have not stemmed the 
tide. Some of the areas of concern involve administra- 
tive agency practice, title insurance companies, real 
estate brokers, trust departments, pension and 
profit-sharing companies, securities and mutual 
fund companies, do-it-yourself kits, collection agen- 
cies, house counsel, foreign lawyers and formation of 
corporations by nonlawyers. This list is merely illus- 
trative and is not intended to be exhaustive. How 


Leonard Rivkind, Miami, is chairman of The Florida 
Bar’s Unauthorized Practice of Law Committee. The opin- 
ions expressed in this article are his and not necessarily 
those of the committee. The entire committee has not yet 
considered paralegals. Ergo, this article should not be 
considered an expression of the committee or of The 
Florida Bar. 
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much more difficult will it be for the Bar to prevent 
unauthorized practice of law by these groups if 
paralegals become recognized to perform the same 
services? The sponsors of the paralegal program con- 
template a variety of activities: 


Legal assistants can be and have been employed ina number of 
recognized areas of the law, among them: practice before adminis- 
trative agencies, appellate work, bank or savings and loan work, 
bankruptcy, commercial law, corporations, domestic relations, 
estates and probate, personal injury plaintiff and defense, real 
estate, taxation, trial (exclusive of personal injury), and workmen’s 
compensation, to name just a few.’ 

Even the handling of the closing of most ordinary real estate 
transactions is not beyond the ken of most well-trained legal 
assistants .§ 

Estate planning and probate administration are other fertile 
fields for the employment of trained legal assistants. The initial 
interview of a client and the preparation of a simple will are the 
most meager tasks that a trained legal assistant should be able to 
perform.® 


Some supporters of paralegals suggest that they be 
permitted to operate outside of the law office,!° per- 
form domestic relations counselling, consumer ad- 
vice, small accident reparations, small claims 
settlements,!! landlord-tenant squabbles, uncon- 
tested divorces, bankruptcy work and garnishment, 
etc.!? It has even been suggested that paralegals be 
permitted to appear in court™ and be permitted to 
give legal advice to clients.'4 Permanent lay judges 
to help “clear the docket” are also being urged for a 
variety of cases. This program has been labeled 
parajudicial.'5 

Proponents of the paralegal concept refuse to rec- 
ognize any argument to the contrary and have criti- 
cized the legal profession for “... unfounded no- 
tions about unauthorized practice” and have urged 
the Bar “. . . to help all nonlawyers who work within 
the total institution of law perform their tasks with 
reasonable efficiency, high quality and to the best 
advantage of the people they serve.’!® These pied 
pipers of the paralegal movement make unsupported 
charges that legal fees are “‘astronomical’’!? and as- 
sert that paralegals will result in substantial cost 
savings!® so that fees can be reduced, that the quality 
of legal services will improve through “specialized” 
employees’? and that both large and small law firms 
will benefit.2° In other words, there will be a prize in 
every package. Saying it, even wishing it, will not 
make it so. It is easy to represent things as we wish 
them to be. 

“Notions” of unauthorized practice are not as un- 
founded as the proponents charge. Paralegals pres- 
ent a real, not fanciful, threat to the prevention of 
unauthorized practice of law. The importance of 
preventing the unauthorized practice of law has 
been expressed by the Supreme Court of Florida: 

The reason for prohibiting the practice of law by those who have 
not been examined and found qualified to practice is frequently 
misunderstood. It is not done to aid or protect the members of the 
legal profession either in creating or maintaining a monopoly or 
closed shop. It is done to protect the public from being advised 
and represented in legal matters by unqualified persons over 
whom the judicial department can exercise little, if any, control in 
the matter of infractions of the code of conduct which, in the 
public interest, lawyers are bound to observe.?! 


The wide range of activities planned for the 
paralegal obviously constitute the — of law. 


eld: 


The Supreme Court of Florida has 
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It is generally understood that the performance of services in 

representing another before the courts is the practice of law. But 
the practice of law also includes the giving of legal advice and 
counsel to others as to their rights and obligations under the law 
and the preparation of legal instruments, including contracts, by 
which legal rights are either obtained, secured or given away 
although such matters may not then or ever be the subject of 
proceeding in a court.?? 
The argument that the legal services will be under 
the supervision of lawyers is specious. They will 
surely give legal counsel and advice to a client, par- 
ticularly as the paralegal increases his competency 
in particular areas of the law. The lawyer may come 
to rely on the skill of the paralegal neglecting his 
own continuing legal education concerning those 
areas of the law. Supervision will become nonexis- 
tent. The lawyer-client relationship will become 
jeopardized. 


Not Subject to Discipline 


The argument that the Bar will exercise the neces- 
sary control is fallacious. These pseudo- 
professionals cannot be effectively policed. The 
paralegal is not subject to the disciplinary machinery 
of the Bar. If the employer fails to exercise proper 
supervision, and in the unlikely event a complaint is 
lodged with the Bar, what punishment shall the 
lawyer dread? What punishment shall the paralegal 
fear? It will also be difficult to control paralegals who 
seek to perform services on their own, that is to say, 
independent ot any employing law office, or who 
seek to open an office to perform services for lawyers 
generally. The ability exists to advertise, to solicit 
business and otherwise engage in unfair competi- 
tion with lawyers. The proponents will suggest that 
these excesses can be avoided by appropriate rules 
and regulations. Such is not the lesson of history. 
Once a program is approved, the Rubicon will have 
been crossed. 

Unauthorized practice of law is not the sole area of 
concern. Many Florida paralegal training institutes 
are already optimistically in existence.23 How many 
more will sprout upon official recognition? As 
paralegals become increasingly available and obtain 
employment in increasing numbers, what will be the 
long range effect upon the law schools and law 
graduates? Will law students be able to obtain clerk- 
ing positions? What will be the economic impact on 
graduate law students competing with paralegals for 
positions ina law office? If a law student cannot look 
forward to a decent salary and economic security 
upon graduation, he is going to turn to some other 
profession or occupation. In such circumstance the 
law school may experience a lessening demand for 
enrollment requiring a lowering of scholastic stand- 
ards. If the quality of legal services deteriorates, it 
is the public who will suffer the consequences. 

Who can gainsay that the entire legal profession 
appreciates its responsibility to make legal services 
available to everyone? If, as suggested, more legal 
services are required for the poor, then the solution 
should be increased funding by the federal govern- 
ment to expand the existing legal services programs. 
If, as suggested, there is a paucity of lawyers for 
middle-class America, the solution should be ex- 
panded law schools. There certainly is no shortage of 
qualified students seeking admission. 
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Explore the Economics 


Finally, the economics of the program should be 
explored. The allegation by the proponents that 
legal fees are astronomical is unfounded. Implicit in 
such allegation is that the income of the legal profes- 
sion is excessive. When the average income of the 
lawyer is compared with that of the doctor or dentist, 
the conclusion is inescapable that either the lawyer 
is not charging enough or there are not enough 
clients to go around. In either instance, the paralegal 
will prove a walking corpse and running flesh. Nor 
will the employment ofa paralegal reduce the cost of 
legal services. It is unlikely that any payroll savings 
will be passed on to the client. Profits may increase 
because the salary requirements of a paralegal are 
less than a law associate. Although increased profits 
could be viewed as a desirable result, the paralegal 
could drive down the salary of an associate lawyer in 
order for the latter to compete and that is not a desir- 
able result. 

Any recognition of the paralegal, albeit under 
rigorous restrictions, is only the beginning. The ul- 
timate and inevitable result will be as envisioned by 
the original sponsors: the performance of a wide 
range of legal services historically the sole province 
of lawyers. It is time for the legal profession to plug 
the leak. It is time for The Florida Bar to take the lead 
in rejecting a paralegal program. The paralegal 
movement may well present the most serious ques- 
tions ever confronting the legal profession. The pro- 
fession may be drinking poisoned wine to quench its 
thirst. It requires more careful and cautious consid- 
eration than has yet been given. In a Libyan fable it 
is told: 


That once an eagle, stricken with a dart 
Said, when he saw the fashion of the shaft, 
“With our own feathers, not by others’ 
hands, 


Are we now smitten.” 
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Law Office Personnel 
and Legal Ethics 


BY HARRY A. PAYTON 

The Professional Ethics Committee of The 
Florida Bar has recently issued two advisory opin- 
ions dealing in part with the scope of activities of law 
office personnel. (Advisory Opinions 73-41, March 
11, 1974, and 73-43, March 18, 1974.) These opinions 
limit the activities of nonlawyers to a greater extent 
than has generally been understood by many mem- 
bers of this Bar. I personally oppose the views of the 
Professional Ethics Committee as expressed in Ad- 
visory Opinion Nos. 73-41 and 73-43. 

Ethical Consideration 3-6 of the Code of Profes- 

sional Responsibility sanctions the use of lay per- 
sonnel by attorneys and imposes upon the attorney- 
employer the responsibility for that person’s work. It 
provides: 
A lawyer often delegates tasks to clerks, secretaries and other lay 
persons. Such delegation is proper if the lawyer maintains a direct 
relationship with his client, supervises the delegated work, and 
has complete professional responsibility for the work product. 
The delegation enables a lawyer to render legal service more 
economically and efficiently. 

The Canon does not attempt to define the tasks a 
lay person may perform. Rather, lay personnel are 
restricted by three obligations imposed upon the 
attorney-employer: 

(1) The attorney must maintain a direct relation- 
ship with the client; 


Harry A. Payton, Miami, is chairman of the Joint Committee on 
Legal Assistants; which is currently studying the controversy of 
opinion regarding the use of paralegals. The opinions expressed 
inthis article are his,and not necessarily those of the committee. 
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(2) The attorney must supervise the work dele- 
gated to the lay person; and 

(3) The attorney bears complete professional re- 
sponsibility for the work performed by the legal as- 
sistant. We are here concerned with the ethical use 
and functions of nonlawyer personnel, as the same 
pertain to the private practice of law. These matters 
were presented to the Professional Ethics Commit- 
tee precedent to the issuance of Advisory Opinion 
Nos. 73-41 and 73-43. The use of lay personnel in the 
public sector is subject to similar treatment but in- 
troduces considerations well beyond the scope of 
the matters treated herein. 

Advisory Opinion 73-41 arose from an inquiry into 
the propriety of the taking of depositions by law 
school graduates admitted to the bar in other juris- 
dictions but not in Florida. The depositions would 
be taken both in and out of their employers’ offices, 
under the supervision, direction, control and re- 
sponsibility of the employer. The opinion answers 
the inquiry in the negative, and does so without 
regard to whether or not members of the employing 
firm would be present at the taking of the deposi- 
tions. The rationale for the holding is that such work 
constitutes the practice of law. The committee cited 
former Ethics Opinions 62-6, 65-24, 67-39, and 
68-49, in support of its holding. Each of these opin- 
ions will be considered further. 

Advisory Opinion 73-43 deals in part with an in- 

quiry from a firm asking if an employee (not an attor- 
ney) of a firm whose client is a condominium de- 
veloper may handle sales closings of the con- 
dominium units which would be held in the 
employer-attorney’s office but out of the presence of 
the firm’s attorneys. The employee would give no 
legal advice. The Ethics Committee held that such 
work would constitute the unauthorized practice of 
law. The language of the advisory opinion is interest- 
ing. In pertinent part it states: 
.... The question itself recognized that the employee may not give 
legal advice or perform any acts that would amount to practicing 
law. The committee, one member dissenting in part, is of the 
opinion that there is no reason for the employee to attend the 
closings except to give legal advice and that her presence could be 
construed as answering unasked questions about the propriety or 
legality of documents. One committeeman is of the opinion that 
the employee may properly attend such closings provided that 
she does nothing more than distribute documents for signature. 
(Emphasis supplied.) 


This writer takes issue with the premise upon 
which each of the foregoing advisory opinions is 
based. It appears from the inquiries of law firms 
around the state that these opinions are far more 
restrictive in their interpretation of Canon 3-6 than 
that held by the many law firms employing lay per- 
sons in a “paraprofessional” capacity. In addition, 
the opinions are not consistent with Opinion 316 
(1967) of the Committee on Professional Ethics of 
the American Bar Association. 

Ethics Opinion 62-6, issued July 30, 1962, held it 
improper for a lawyer to employ a clerk to answer 
mail and interview clients. According to that opin- 
ion, those activities constituted duties which could 
only be performed by a lawyer and, thus, amounted 
to the unauthorized practice of law when performed 
by a layman ina law office. In light of actual practice, 
the opinion appears to be outdated, or at the least, 
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without proper guidelines for the determination of 
consistent applications. 


Outdated Opinions 


In Opinion 65-24, concerning the association of an 
attorney licensed in a foreign jurisdiction, it was 
held that such attorney may be employed by a 
member of The Florida Bar, provided he does not 
consult with clients or attorneys other than his em- 
ployers. The propriety of this opinion is not ques- 
tioned. Why this opinion is cited in support of Advis- 
ory Opinion 73-41 is open to question since it is not 
truly on point. 

Ethics Opinion 67-39, issued January 8, 1968, held 
that a retired member of the bar of another jurisdic- 
tion was prohibited from talking with clients, attend- 
ing conferences, hearings, and similar matters. The 
rationale for that opinion was that: 

.... Despite the best intentions of the inquirer he would inevitably 
be regarded as a lawyer both by his colleagues and by the other 
members of the bar and clients. 


At least as to talking with clients and attending con- 
ferences, this opinion is likewise outdated. It ap- 
pears that the holding is predicated more on the fear 
of opportunity for abuses than that such activity is 
prohibited. 

Ethics Opinion 68-49, issued December 11, 1968, 
held that an attorney may employ a nonmember of 
the bar to perform legal research, providing that the 
lay person does not deal with clients or engage in 
other acts constituting the practice of law, and that 
the layman’s work is limited solely to research under 
the immediate supervision of the licensed prac- 
titioner. This opinion, though consistent in part with 
Opinions 62-6 and 67-39, is subject to the same criti- 
cism. 

The Professional Ethics Committee has been 
more concerned with the potential opportunity for 
abuse than with a careful analysis of what facts con- 
stitute the practice of law. The position of the Ethics 
Committee has not always been consistent, how- 
ever. For example, Opinion 70-62, issued February 
12, 1971, approves the preparation of all real estate 
closing documents by lay personnel, but then goes 
on to proscribe the drawing of ““complicated escrow 
agreements or collateral contracts.” In the same opin- 
ion, the committee implies that lay personnel may 
prepare interrogatories and interview witnesses 
(contra Opinion 67-39); however, lay personnel 
should not be permitted to perform those tasks in 
every case. The committee attempts to draw a dis- 
tinction based on “run-of-the-mill” cases vis-a-vis 
“complicated” cases. It is submitted that such a dis- 
tinction is without merit. 


How does the committee explain the authorized 
use of lay personnel to draw all closing documents, 
but not “complicated escrow agreements” as ruled 
in Opinion 70-62? Hasn’t the committee overlooked 
the requirement that all work performed by a lay 
person must be supervised by the employing attor- 
ney and that the attorney has “complete profes- 
sional responsibility” for the work product? The de- 
gree of difficulty should not be determinative of 
whether or not the task may be performed by a non- 
lawyer, but if the task to be performed requires the 
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exercise of professional legal judgment, and nota lay 
person. 

The use of lay personnel has received the atten- 
tion of the United States Supreme: Court. Justice 
William O. Douglas observed: 

But it is becoming clear that more and more of the effort in 
ferreting out the bases of claims and the agencies responsible for 
them and in preparing the almost endless paperwork for their 
prosecution is work for laymen. There are not enough lawyers to 
manage or supervise all of these affairs; and much of the basic 
work done requires no special legal talent. Yet there is a closed- 
shop philosophy in the legal profession that cuts down: drastically 
active roles for laymen. 

Johnson v. Avery, 393 U.S. 483, 491 (1969), concur- 
ring opinion. 

For years legal secretaries have been assisting at- 
torneys by interviewing clients and witnesses and 
by obtaining information preliminary to answering 
interrogatories. This has been done outside the pre- 
sence of the attorney. What is more important, how- 
ever, is that these tasks have been performed under 
the supervision, direction and control of the attor- 
ney, and the attorney has assumed professional re- 
sponsibility for the work product. The whole con- 
cept of employing lay personnel to assist attorneys is 
to accomplish the objective of rendering legal serv- 
ices to the public more efficiently and economically. 


Legal Costs A Consideration 


Legal fees are under attack, and with some justifi- 
cation. Lawyers are met with the same rising costs as 
are the other members of the public. A lawyer en- 
gages in the private practice of law first, to serve his 
client, and then, to do so ata profit. If the practice is 
not profitable, the lawyer cannot continue to serve 
his clients for very long. Through the use of form 
files, dictating equipment and automated typewrit- 
ers, lawyers have been able to slow the rising cost of 
fees. These devices have been strained to their 
limits. The time has come for the effective introduc- 
tion of trained nonlegal personnel to assist lawyers 
in performing legal tasks. The “legal assistant” con- 
cept has been adopted and promoted by the Ameri- 
can Bar Association and has been adopted by The 
Florida Bar. It remains for The Florida Bar to pro- 
mote the concept and to effectively define the 
parameters within which lay personnel may work 
without engaging in the unauthorized practice of 
law. 

Opinion 316 of the Professional Ethics Committee 

of the American Bar Association, issued January 18, 
1967, offers some guidelines for the employment of 
lay personnel. It states: 
A lawyer can employ lay secretaries, lay investigators, lay detec- 
tives, lay researchers, accountants, lay scriveners, nonlawyer 
draftsmen or nonlawyer researchers. In fact, he may employ non- 
lawyers to do any task for him except counsel clients about law 
matters, engage directly in the practice of law, appear in court or 
appear in formal proceedings a part of the judicial process, so 
long as it is he who takes the work and vouches for it to the client 
and becomes responsible for it to the client. In other words, we do 
not limit the kind of assistance the lawyer can acquire in any way 
to persons who are admitted to the bar so long as the nonlawyers 
do not do things that lawyers may not do or do things that lawyers 
only may do. (Emphasis supplied.) 


Opinion 316 appears to be much broader and liberal 
in scope and application than the foregoing opinions 
of the Florida Ethics Committee. 
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The Committee on Professional and Judicial 
Ethics of the Association of the Bar of the City of 
New York has recently issued its Opinion 884 (April 
8, 1974) considering, among other things, the scope 
of activity permitted lay personnel. Affirming earlier 
ethics opinions issued as long ago as 1927, it held 
that a lay person could prepare all manner of plead- 
ings, deeds, contracts, and other legal papers (with- 
out restrictive definition), provided that the same 
were always prepared upon the direction of the at- 
torney and under his supervision. In the area of litiga- 
tion, the lay person may ethically assist in the prep- 
aration of cases for trial, interviewing prospective 
witnesses, preparing subpoenas, process and other 
legal papers, and perform “other ministerial or ad- 
ministrative functions in or out of court that do not 
involve or require the exercise of independent 
judgment and initiative.’ Accordingly, lay person- 
nel are permitted to answer trial call, provided that 
there will be no argument. It is suggested that the 
answer of the trial call be done only after the lawyer 
and opposing counsel have agreed to the answer to 
be made and that it does not appear that discussion 
will entail with the court. 

Opinion 78 (1927-28) of the New York City Bar 
Committee, confirmed by this recent Opinion 884, 
further dealt with the handling of real estate transac- 
tions by lay personnel. It is pertinent to Advisory 
Opinion No. 73-43 of the Ethics Committee. It held: 
A clerk can attend upon the closing of title if it merely involves 
formalities such as receipt or delivery of said deed, or payment or 
receipt of money. But if it involves argument or decision in behalf 


of the client, he would be acting as an attorney and consequently 
should not attend or close. 


To the same effect, Opinion 44 (1967) of the New 
York State Bar Association held: 
Aclerk may, without his employer being present, attend mortgage 
closings and other out-of-court matters, but only so long as his 
responsibilities are clearly limited to those functions not involv- 
ing independent discretion or judgment. 

Cannot a part of the problem be resolved by the 
requirement of an immediate and full disclosure of 
the nonlawyers’ status? That would obviate confu- 
sion and misinterpretation. There are several ben- 
efits arising from the disclosure by a nonlawyer of 
his status at the outset of any transaction. The lawyer 
representing the other side will immediately know 
the scope and extent of the nonlawyer’s authority. In 
the event of questions regarding the practice of law 
or involving independent judgment or discretion, he 
will not hesitate to call on the supervising attorney to 
resolve them. Additionally, if the nonlawyer exceeds 
the scope of his authority and performs acts amount- 
ing to the unauthorized practice of law, the attorney 
on the other side will not be misled into the belief 
that such undertakings have the authority of the 
licensed member of the Bar. 


The nature of the undertaking of a Professional 
Ethics Committee constrains it to strictly construe 
the Code of Professional Responsibility. In that 
sense, the opinions of the committee are, of neces- 
sity, negative in tone and character. The Ethics 
Committee has demonstrated by these recent advis- 
ory opinions that it is extremely sensitive to abuses 
by lay personnel. Unfortunately, the committee's 
sensitivity to the problem has resulted in overreac- 
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tion. An awareness of the opportunity for abuse is not 
the equivalent of evidence of an abuse. The 
committee’s sensitivity has produced results con- 
trary to the meaning and intent of EC 3-6, and con- 
trary to the needs of the Bar and the public. 

The Missouri Bar’s Special Committee on Utiliza- 
tion of Legal Technicians has recently formulated 
two proposed additions to the Code of Professional 
Responsibility. Proposed Ethical Considerations 
EC 3-10 and EC 3-11 arose from that Bar’s concern 
for the need to define the permissible tasks of non- 
lawyer personnel employed in a law office. The 
proposed additions to the Code of Professional Re- 
sponsibility are as follows: 

EC 3-10. It is permissible for a lawyer to employ a lay person as 
an assistant and to delegate to such lay person tasks that do not call 
for professional judgment. However, the lawyer must supervise 
the delegated work, assume professional responsibility for the 
work product, and make certain that his client understands that 
the lawyer retains such responsibility. 

EC 3-11. A lawyer may not represent a lay person employed by 
him is qualified to practice law or engage in the law business, nor 
may he countenance any holding out of such person as one having 
a trained familiarity with law and legal process, or as one who may 
render legal services directly to the client. 

In my opinion, EC 3-10 as proposed by the Special 
Committee is superfluous to what is already con- 
tained in EC 3-5 and EC 3-6, though, perhaps, it 
makes its statement in a clearer and more positive 
fashion. Proposed EC 3-11, however, contains mat- 
ters which are not touched upon in either of those 
canons and deserves serious consideration. It may 
resolve some of the concerns of the Professional 
Ethics Committee. 

It is the responsibility of this Bar to press for a 
revision of the Code of Professional Responsibility 
or an interpretation of EC 3-6 concerning the ethical 
use and functions of lay persons to produce a result 
that will fairly meet the needs of the public and the 
practice. For that purpose I submit that this Bar, 
through its Board of Governors, as a matter of policy, 
should adopt in pertinent part Opinion 316 of the 
Professional Ethics Committee of the American Bar 
Association and Opinion 884 of the Committee on 
Professional and Judicial Ethics of the Bar of the City 
of New York. I further submit that the Board of Gov- 
ernors consider the adoption of EC 3-11, proposed 
by the Special Committee of the Missouri Bar. Fi- 
nally, it is recommended that appropriate discipli- 
nary rules be adopted to set the minimum standard of 
conduct permissible under each of the pertinent 
ethical considerations. Not the least of such discipli- 
nary rules should be the requirement of immediate 
disclosure by a nonlawyer of his status at the outset 
of any communications with any other person who is 
not already apprised of the same. 

Efforts toward this end are under way in Bar com- 
mittee work. The goal may be accomplished after the 
Bar has become sufficiently aware of the problem 
which exists and the need to provide solutions to the 
problem. It is my hope that the views expressed 
herein will help achieve that goal. a) 
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Funding Bar Programs— 
Successes in Florida 


BY THOMAS E. NORMAN, JR. 

It was two years ago during Wm. Reece Smith, Jr.’s 
administration. The Florida Bar created a federal 
funding committee to locate and obtain dollars to 
support the organized Bar’s programming efforts. 
This committee is still in its embryonic stages of 
development; however, its successes can already be 
counted. The Federal Funding Committee over the 
course of a two-year period was successful in iden- 
tifying and attracting to Florida approximately one 
million dollars for legal services programs. 

This dollar figure, while outwardly impressive, 
may be misleading. Most of the programs funded 
through committee efforts have either not been pub- 
licized or were limited to poverty programming. 
Those few Bar members who are aware of the suc- 
cesses believe that poverty law programming has the 
only viable chance for funding. This misconception 
is, in part, fueled by the limiting denomination of our 
committee: “Federal Funding.” Clearly, it is a mis- 
nomer! While the Federal Government provides 
over 1,000 specific categories of potential monetary 
_ resources for state and federal level programs,' addi- 
tional sources of funds are available through various 
private foundations and state and local government. 

Committee members have been successful in ob- 
taining multi-source funding for various Bar pro- 
grams, primarily for legal aid. Other programs of Bar 
interest have surfaced in the last six months and the 
Federal Funding Committee has been requested by 
various sections and committees of The Florida Bar 
to identify and seek funds to support other than legal 
aid programming. The committee fulfills its original 
design and purpose only when it supports all com- 
mittee requests for Bar programming. 

During the General Meeting of Sections and 
Committees in October in Orlando, the committee 
discussed ways and means of seeking various forms 
of funding for three new Bar programs. Notwith- 
standing this broadened inquiry, the committee felt 
that the Bar, as a whole, has lacked exposure and 
therefore, understanding of the committee’s posture. 
This inhibits future Bar programming. So that each 
member of the Bar is apprised of the availability of 
committee services, outlined below is a procedure 
which, if followed, will permit the committee to field 
all requests for funding exploration. 

In my contacts with members of Bar sections and 
committees, it is apparent that committees discuss 
the potentials of projects but often times dismiss 
them because they believe that their project lacks 
funding potential. Beneficial programs have been 


lost as a result of such summary determinations. To 
avoid this, the committee has restructured its opera- 
tions to serve as a sounding board for funding. 

The first step in determining availability of funds 
for that “pet project” is to define the program. Con- 
ceptually, what would the committee like to do? 
Goals must be identified. Methods to achieve those 
goals can be discussed and finalized. The plan takes 
shape and a consensus is reached. It is at this junc- 
ture that inter-disciplinary teams may be formed for 
consultation. Members of the educational commun- 
ity, lawyers who specialize in various segments of 
the law and society which are of concern to the pro- 
gram in question, and state and federal experts 
should be identified and asked to contribute to the 
overall plan. In this way background documentation 
(i.e., statistical support) can be developed in a short 
time. This input avoids duplication of programming 
and allows for the insertion of innovative and excit- 
ing alternatives in the program plan. This latter con- 
sideration is paramount in the final stages of market- 
ing the program. In this era of “tight money” funding 
sources look critically at plans to insure that they 
plan innovative methods to attack the problems 
sought to be resolved. 


Developing a Proposal 


The next step and probably the most important is 
to summarize the final plan into a written proposal. 
The proposal acts as the vehicle for selling the pro- 
gram concept. Understandably, each proposal must 
be tailored to meet programs under consideration. 
However, the following formula, because of proven 
success, is advanced as a suggested format.? 


(a) Introduction: A brief introduction is always helpful in fram- 
ing the program conceptually and showing how it meets an estab- 
lished need. 

(b) Established Needs: If a program is developed to meet a need 
or to attack a specific problem sought to be cured, that need must 
be articulated. If applicable, statistics should be offered in sup- 
port of the need’s assessment.’ Following a narrative assessment 
of the needs or problems sought to be cured by the program, a 
short historical summary, which reflects the void in meeting these 
needs in Florida, should be framed. This provides a lead-in to an 
overall description of the program. 

(c) Program Methodology: In this section of the proposal a 
complete description of each portion of the program as designed 
by the committee should appear in chronological order. As an 
example, if the program calls for the training of specific individu- 
als in addition to the preparation of a report on the effectiveness of 
such training, both portions or subprograms should appear in the 
proposal in a separate section of the program plan. In addition, a 
time frame should be stipulated showing when each portion of the 
overall program will be completed. Naturally, a summary state- 
ment should reflect how the overall program will meet the need 
which has been previously established in the proposal. 

(d) Budget: Following the completion of a program design, 
staffing requirements must be established. Program planners are 
available ona consulting basis to the Federal Funding Committee 
to assist Bar members in tailoring budgets to first meet program 
staff requirements and, second, be palatable to potential funding 
sources. Again, an interdisciplinary team can prove helpful at this 
point. The project under consideration might well be linked with 
a currently existing program which obviates the need for addi- 
tional staffing requirements. A special legal study, for instance, 
could be coordinated through a Florida law school where its 
resources are designed to perform legal study and are readily 
available at a reduced cost. 

A carefully prepared budget, as any program planner will tell 
you, makes the selling job easier. Each item of expense from 
salaries, insurance, and telephone to rent, utilities and paper 
supplies must be set forth. Further, all funding sources require 
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that each budgeted item must be supported by a narrative justifi- 
cation describing why the dollar amount has been included. As an 
illustration, if a particular project requires 400 hours of nonlegal 
research, the planner could budget a higher secretarial salary and 
employ an administrative assistant who would, in addition to 
secretarial duties, perform the required research. The narrative 
justification would show both cost benefit and program enhance- 
ment. 


Multi-Source Funding 


Once these steps have been completed by a Bar 
committee* the project proposal can be forwarded to 
the Federal Funding Committee for identification of 
potential sources of funding. If the program ad- 
vanced is long-range in scope, a number of sources of 
funding must be explored. Private philanthropic 
foundations provide some “seed money” as a pro- 
. gram incentive. This permits a proposed long-range 
program to establish a base from which it can explore 
other sources of funding and begin the overall pro- 
gramming mission. Florida Legal Services, Inc., 
statewide coordinator for legal aid development, 
started two years ago with a $15,000 “seed” grant 
from the McIntosh Foundation. This year’s budget 
approaches three-fourths of a million dollars from 11 
separate funding sources. 

Most federal grants require a matching share to be 
produced at the local, state or county level. Thus 
private foundation “‘seed” money, along with other 
state and local revenues, can be used to match fed- 
eral dollars for broadening a particular program. From 
a long-range viewpoint, we must recognize federal 
funding problems (particularly those of the Office of 
Economic Opportunity). Federal funding is usually 
temporary and has a tendency to dry up. Therefore, if 
a program is to continue fora number of years special 
consideration must be given to insure that each pro- 
gram has the funds available on a continuing basis. 
Thus, one-source funding is hazardous in long-range 
programming. 


How the Committee Works 


Sections and committees of The Florida Bar 
should view the Federal Funding Committee as 
funding consultants in the preparation and market- 
ing of their project proposals. Various committee 
members are sprinkled throughout Florida. Mem- 
bers will be assigned to committee projects depend- 
ing on the geographical location of the committee's 
project chairman. This will permit frequent interac- 
tion on the part of the Federal Funding Committee 
and the committee which sponsors the project. Five 
of the committee members are located in Tallahas- 
see, affording access to the Bar center and the state 
government agencies which provide many untapped 
resources. In addition, two committee members re- 
side in Washington, providing access to Congress 
and federal governmental agencies which control 
the federal purse strings. Our Washington corres- 
pondents will follow up on pending applications for 
funds and also identify new sources of funds, bring- 
ing them to the attention of appropriate committees 
within the Bar. Our committee has come a long way 
in its short existence. It will respond to the financial 
needs of proposed Bar programs, leaving the design 
of programs to the membership. 
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FOOTNOTES 


1 Catalog of Federal Domestic Assistance, Executive Office of 
the President, Office of Management and Budget, (1974 as 
amended). 

2 The suggested format has been included in this article at the 
request of numerous Bar leaders, who feel that an outline would 
be useful as a springboard for the formalization of projects that are 
now only in the talking stage. Copies of successful project propos- 
als can be obtained by writing the author at P.O. Box 757, Tal- 
lahassee, Florida 32302. 

3 Caveat: Lengthy reports or statistical compendiums should be 
avoided in the narrative text, but included as an appendix or 
attachment to the proposal. 

4 Forthose skeptics who believe too much time will be required 
in preparation of a proposal, the Florida Paralegal Training Pro- 
gram funded at $150,000 via the Comprehensive Employment 
and Training Act (CETA, 1973), administered by the Department 
of Labor, was conceived only two weeks prior to the filing of a 
1,000-page proposal. It took an interdisciplinary team four days to 
put together the entire plan from statistical needs to a full budget 
and final proposal. 
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RIGHTS 

DOES NOT 
EXCLUDE 
HANDICAPPED 
CHILDREN 


Why should 
our schoo! systems? 


Less than half our handicapped children are 
getting the education they need to achieve 
their full potential as human beings. 


Yet they have the same right to education as 
the rest of our children. 


For information or help, write: 


CLOSER LGDK, BOX1492, 
WASHINGTON, D:C. 20013 


U.S. Department of Health, Education & Welfare. U.S. Office of Education 
Bureau of Education for the Handicapped 
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Trawicks 
Florida 
Practice and 
Procedure 


1974 EDITION 


The Practicing Lawyer's $38.00 
Encyclopedia of Procedure 


The 1974 Edition of this highly popular 

comprehensive treatise and manual covering 

all aspects of Florida practice and procedure 
now available. 


An authoritative and practical working tool 
authored by one of the acknowledged 
experts in the field. 


Copyright 1974 764 pages dimensions 6 1 4° x 91/4" x 11/4" bound in brown 
Lexotone with maroon foil panels. stamped in gold foil 


HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 
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Florida Bar 

insurance 
can ease the pain 
major medical 
expenses! 


The Florida Bar Major Medical Expense Plan has 

three major advantages. It supplements your existing 

health insurance without duplicating benefits you already 

have. It lets you choose the deductible amount. And its benefits are geared 
to today’s high medical care costs. 


This specially-designed insurance is available to all Florida Bar members 
and their employees. Dependent protection is available too. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa. Florida 33601 
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Florida Bar 


insurance 
can provide your 
family with 
$100,000 worth 
security! 


The Florida Bar Life Insurance Plan can be an important part of your 
estate, key man or partnership planning. It offers these major advantages: 


Each insured receives an individual convertible term policy, 
non-cancellable and guaranteed renewable to age 70. 


A double indemnity benefit pays twice the coverage amount in the 
event of accidental death before age 65. 


You are eligible for this insurance if you are a member of The Florida Bar 
or a fulltime employee of a member, under age 65, qualified by health 
and actively engaged in your profession for remuneration. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 
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Florida Bar 


insurance 
can keep disabling 
illness injury 


from crippling your 
income! 


The Florida Bar Disability Income Plan can keep a disabling 
injury or illness from wrecking your financial security. It offers these 
important advantages: 


Accident benefits begin the first day you're disabled. 


Sickness benefits begin with the eighth day of disability or the first 
day of hospitalization, whichever is earlier. 


You may choose to have benefits start later, ata lower premium. 


You may choose from three different plans, with income benefits as high 
as $400 a week. Special features include accidental death, 
dismemberment, non-disabling injuries and waiver of premium. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 
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Florida Bar insurance plans: 
protection you can count on 
from people you can count on. 


Lawyer’s Liability Package 


Professional liability, offices premises liability, personal injury liability 
and employer's non-owned liability insurance plus professional 
property coverage. All in one comprehensive package plan. 


Accidental Death and Dismemberment 


Around-the-clock worldwide protection, with principal sum benefits 
adjusted to your needs. Individual and family plans available. 


Workmen’s Compensation 


Coverage for your statutory liability under Florida’s Workmen’s 
Compensation Law. 


= 


Write for descriptive literature or call for details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 


Poe and Associates, Inc. 

P.O. Box 1348 

Tampa, Florida 33601 

Please send me current information on the following insurance plans for 
members of The Florida Bar: 

() Major Medical Expense © Accidental Death and 

() Life Insurance Dismemberment 

Disability Income Lawyer's Liability 


Workmen's Compensation 


() Have your representative contact me to review the insurance pians. 


Name 


Address 


City 


Business Telephone Date 
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John Marshall: A Life in Law, 
Leonard Baker, Author, Published by 
MacMillian, 1974 - Price $17.95. 


I initially approached this massive 
volume with considerable en- 
thusiasm. Although John Marshall 
was not a founding father of this re- 
public, by the time of his demise in 
1835 he had securely staked out the 
foundations of the Supreme Court as a 
co-equal branch of the federal gov- 
ernment. Author Baker has admirably 
penned the public and personal as- 
pects of Justice Marshall’s great car- 
reer in this new biography. Most are 
familiar with his long tenure on the 
bench, the great decisions he helped 
mold and, through them, the molding 
of our constitution. 

The author is very impressed with 
Marshall’s continual striving for the 
advancement of the rule of and re- 
spect for law. Peoples’ attitudes gen- 
erally result from prior experiences 
and the author attributes Marshall's 
legal attitudes to his soldiering in the 
Revolutionary War and his diplomatic 
experience in France at the turn of the 
century during the notorious XYZ Af- 
fair. While I do believe one can attri- 
bute many of Marshall’s attitudes to 
these prior experiences, I think it is a 
little too simplistic to give them as 
much credit as has the author. How- 
ever, he does make a very fine point 
when he notes that during the early 
decades of our Republic it was not cer- 
tain whether the rule of law or revolu- 
tion would carry the day. 

As a nation we were not without 
luck, considering that the European 
countries which owned or coveted 
parts of this continent were either 
constantly embroiled in wars abroad 
or too weak to effectively stop Ameri- 
can expansion over the Allegheny 
Mountains. While our traditions were 
largely English our actual political in- 
stitutions were new and untested. 
When Jefferson replaced Adams in 
1800 there was considerable fear that 
it would mean more than just an or- 
derly transference of political power 
such as has become commonplace. In 
fact, the Federalists attempted to sub- 
vert the change by packing the 
judiciary and the often bitter quarrel 
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between Jefferson and Marshall was 
more than mere differences in politi- 
cal philosophies. 

Marshall's decisions definitely did 
enhance the viability of the national 
government at an early period and 
pointed it toward its present stature. 
Had the Court construed the Con- 
stitution strictly, it is unlikely that we 
would today be living under the same 
document without massive amend- 
ments or that we would have the same 
type of national government. Mar- 
shall basically favored expanding 
governmental powers under the Con- 
stitution. He also expounded in sev- 
eral decisions the sanctity of contracts 
and, of course, on the proper role of 
the judiciary. The author stresses that 
these themes demonstrate his con- 
stant concern over the need for order 
in the daily affairs of men. Where land 
titles were involved, his decisions 
were not without personal interest. 
He was a heavy land speculator; but 
then most Americans with financial 
means were heavy speculators and 
the tangled web of titles was a major 
impediment to local harmony in the 
young Republic. 

Marshall’s public roles were nor- 
mally laudable for the ethics of the 
day; although he occasionally gave a 
very slipshod performance, as in the 
Aaron Burr treason trial. His private 
life, according to the author, was that 
of an exemplary but fun-loving squire 
of Richmond, Virginia. Unfortu- 
nately, it was marred by the ever- 
deepening melancholy of his wife. 
The descriptions of his private life are 
one of the more intriguing aspects of 
this volume. 

This biography is not without its 
faults. My biggest complaint is that it 
is far too long, 800 pages, with too 
many repetitious passages. Not that 
Marshall’s life is not worth 800 pages, 
but this treatment would have been 
much more enjoyable in 400. Offset- 
ting its length is its readability. Mr. 
Baker’s style is very easy to read and 
not larded by the trappings of profes- 
sional scholarship (e.g., the footnotes 
are in the back of the book). His re- 
search appears fairly sound but I do 
question some of his descriptions and 
conclusions. The author is too pro- 


Marshall when a shade more objectiv- 
ity would have, I believe, done a bet- 
ter service to the man and his accomp- 
lishments. Things were not as simple 
in those days as Mr. Baker describes 
nor were the motives of the various 
participants always the same. 

Journalist Baker apparently has 
aimed his volume for the general 
reading public. I think the style and 
depth of the work are too simplistic to 
appeal to scholars and, frankly, it is 
not “legal’’ enough to appeal to most 
lawyers or jurists. It is only an in- 
teresting and admiring biography 
which I doubt will hold most readers’ 
attention through the entire 800 
pages. 


—Davip G. McGUNEGLE 


“God knows, 
Td like to help, 
but...” 

But what? 


Do you really think God will let 
you get away with that? If you 
can't do things alone, join with 
others at your local church or 
synagogue. Example: in Atlanta, 
one religious group helps move 
families and elderly people who 
can’t afford a moving service. The 
God we worship expects us to 
help one another. 


Start treating 
your brothers and sisters 
like brothers and sisters. 
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Dont hurt the one you love. 


Every three seconds somebody ° 
gets hurt or killed by an accident, National 


and we'd hate to see it be you. . 
So please take time to be safe. Safety ‘ : 


And watch yourself. Council“ 


If you don’t like 
thinking about safety, 
think where you'd be 
without it. 


A reminder from the National Safety Council. A non-profit, non-governmental 
public service organization. Our only goal is a safer America. 
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PUBLIC SCHOOL DESEGREGATION - 1974 
The Art of U-Turning a School Bus in a Cul-de-Sac 


A frightened young black girl, 
in pigtails and Sunday dress, 
climbed the schoolhouse steps in 
Little Rock, a burly U.S. marshal 
flanking her on either side. The 
picture was a Norman Rockwell 
cover for the Saturday Evening 
Post—a dramatic reflecting of the 
first stages.of desegregation in the 
South. The year was 1956. 

Two years earlier, Brown v. 
Board of Education’ had brought 
to bear the resources of the federal 
government upon the elimination 
of state-mandated dual school sys- 
tems maintained to segregate 
Negro pupils from white. The 
“separate but equal” doctrine had 
been rejected because of the 
Court’s recognition of an inevita- 
ble inequality inherent in the im- 
position of separateness. There is 
an interesting irony, however, in 
the Brown Court’s view that the 
deprivations resulting from such 
separateness had been the burden 


of the black child: 


Segregation of white and colored children 
in public schools has a detrimental effect 
upon the colored children. The impact is 
greater when it has the sanction of the law; 
for the policy of separating the races is 
usually interpreted as denoting the in- 
feriority of the Negro group. A sense of 
inferiority affects the motivation of a child 
to learn. Segregation with the sanction of 
law, therefore, has a tendency to (retard) 
the educational and mental development 
of Negro children and to deprive them of 
some of the benefits they would receive in 
a racial[ly] integrated school system.2 


This patronizing attitude of the 
liberals of the 1950’s and 1960's 


Elizabeth J. duFresne, Coral Gables, 
writes this column this month on be- 
half of the Legal Aid and Indigent De- 
fendant Committee, Paul Doyle, 
chairman; Steven Wisotsky, editor. 


has been tempered by the objec- 
tive data since compiled by 
educators—empirical data which 
emphatically reflects the reality 
that any child—black, white or 
Hispanic, is deprived of a valu- 
able aspect of his learning experi- 
ence if he attends a school com- 
posed solely of students and fac- 
ulty of his own ethnic back- 
ground. 

On the basis of these educa- 
tional findings, many feel that the 
only effective desegregation of a 
system is one which would actu- 
ally eliminate all one-race schools 
within any multi-racial school 
districts—and, for that matter, one 
which would, except where 
transportation problems are truly 
insurmountable, eliminate all 
one-race school districts. Within 
this interpretation of desegrega- 
tion, no student would be 
graduated with a perspective in- 
evitably distorted by the limita- 
tions of an education exclusively 
among his own race. 

The courts, however, (even 
when considering schools in the 
Old South) have consistently 
spurned the proposition that the 
Constitution requires total 
abolition of one-race schools. 
That judicial stand has spawned a 
new, strange and court-created 
creature—an almost unassailable 
segregated school. In an interest- 
ing but severely injurious fashion, 
the Supreme Court itself has lim- 
ited the dictates of the Brown 
promise of equality in education: 
[W]e have held that where plaintiffs prove 
that a current condition of segregative 
schooling exists within a school district 
where a dual system was compelled or au- 
thorized by statute at the time of our deci- 
sion in Brown v. Board of Education, 
(supra), (Brown 1), the state automatically 
assumed an affirmative duty “to effectuate 
a transition to a racially nondiscriminatory 
school system,” Brown v. Board of Educa- 


tion, 349 U.S. 294, 301, 99 L. Ed. 1083, 75 
S. Ct. 753 (1955) (Brown II)... That is, to 


eliminate from the public schools within 
their school systems “‘all vestiges of state 
imposed segregation...’ 

This opinion raises a natural 
question: What about those 
places, many in the North and 
West, where there never was a 
“state-imposed” legal framework 
for social segregation, but where, 
nonetheless, there are inner city 
school systems that are virtually 
all black and suburban systems 
that are virtually all white? And 
what of those school systems in 
the South—Houston, Knoxville, 
Jacksonville, _Miami—which 
have, under judicial scrutiny, un- 
dergone a faculty relocation to 
achieve, eventually, the federal 
court’s imprimatur in the form of 
a finding that the system is “uni- 
tary”? 


Unitary System 


Affirmatively, a “‘unitary’’4 
school system has been defined as 
one which has achieved a racially 
nondiscriminatory system of edu- 
cation. Negatively, a “unitary” sys- 
tem has been described as one in 
which racial discrimination must 
be eliminated root and branch. In 
many cities across our nation, the 
unitary holding by a federal judge 
is the result of a compromise. Al- 
most invariably, it seems, single- 
race schools are tolerated within 
the system because of the infeasi- 
bility of integrating them. The 
faculties have been integrated by 
court order, but the student 
enrollment remains racially iden- 
tifiable at a glance. 

Dade County, for instance, had 
a number of all-black and all- 
white schools when, in 1970, the 
district court and the Fifth Circuit 
Court of Appeals® declared the 
system unitary. Dade County still 
had the identical number of 
single-race schools when, in 1971, 
an unsuccessful attempt was 
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made to have the unitary status 
revoked and the case reopened to 
apply the’ principles of 
Swann—that is, the concept that 
desegregation of a dual system 
should result in the elimination of 
one-race schools and_ the 
achievement of the greatest de- 
gree of desegregation possible.® 
Today, four years after the system 
was declared unitary, Dade 
County still has a number of 
schools whose student enroll- 
ment is all-black or all-white. The 
judicial avenue pursued to correct 
this situation has proved a frus- 
trating cul-de-sac. As a result, 
there are still children in the 
Dade County system who have 
never experienced an integrated 
educational environment. This 
situation has been rendered un- 
touchable because of the express 
holding of the federal courts: 
After declaration of unitary 
status, the only power and duty a 
trial court has is to exercise juris- 
diction over acts that amount to 
purposeful constitutional viola- 
tions that could contribute to 
reversion to a dual system.7 

Apparently, the composite ju- 
dicial back is being turned on the 
reality that besets our nation’s 
public schools. That reality en- 
compasses a number of contribut- 
ing factors: There is an increase in 
black enrollment, percentage- 
wise as well as numerically. This 
increase is a nationwide public 
school phenomenon. Although 
the annual exodus to private 
schools has slowed, it is still sig- 
nificant. Furthermore, the tradi- 
tional distinction between de jure 
segregation in the South and de 
facto elsewhere is no longer a 
meaningful basis for differences 
in the treatment of the segregation 
problem. 


Resegregation Phenomenon 


Dual systems and the southern 
version of de jure segregation 
have become a part of the less 
sophisticated past. A new 
segregation—more accurately, a 
resegregation—subtly state- 
inspired, has taken their place. In 
the North, city schools have be- 
come warehouses for blacks, 
other minorities and the poor. 
(The “poor,” of course, are those 
same blacks and other minorities, 
together with the bottom socio- 
economic rung of the white cul- 
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ture ladder.) In the urban South, 
this dichotomy in urban and sub- 
urban schools is equally obvious. 
Only in the rural South, where 
the highest degree of integration 
has been achieved, (another 
irony) is the resegregation 
phenomenon less apparent.’ In 
this context “integration” should 
be given the most obvious 
interpretation—that is, “[I]f the 
word [integration] has any mean- 
ing at all, surely it is that school 
authorities must, to the extent pos- 
sible, take all practicable steps to 
insure that Negro and white chil- 
dren in fact go to school together. 
This is, in the final analysis, what 
desegregation of the public 
schools is all about.”® The deseg- 
regation problems of southern 
cities such as Miami, Jacksonville 
and Tampa are less akin to those 
of any little town in the Old South 
than they are to the situation in 
any urban milieu—be it in the 
East, the Midwest or the New 
South. As Mr. Justice Powell 
stated in Keyes:1° 

In imposing on metropolitan southern 
school districts an affirmative duty, entail- 
ing large-scale transportation of pupils, to 
eliminate segregation in the schools, the 


Court required these districts to alleviate 
conditions which in large part did not re- 
sult from historic, state-imposed de jure 
segregation. Rather, the familiar root cause 
of segregated schools in all the biracial 
metropolitan areas of our country is essen- 
tially the same: one of segregated residen- 
tial and migratory patterns the impact of 
which on the racial composition of the 
schools was often perpetuated and rarely 
ameliorated by action of public school au- 
thorities. This is a national, not a southern, 
phenomenon. And itis largely unrelated to 
whether a particular state had or did not 
have segregative school laws. 

Whereas Brown I rightly decreed the 
elimination of state-imposed segregation 
in that particular section of the country 
where it did exist, Swann imposed obliga- 
tions on southern school districts to elimi- 
nate conditions which are not regionally 
unique but are similar both in origin and 
effect to conditions in the rest of the coun- 
try. As the remedial obligations of Swann 
extend far bevond the elimination of the 
outgrowths of the state-imposed segrega- 
tion outlawed in Brown, the rationale of 
Swann points inevitably t ward a uniform, 
constitutional approach to our national 
problem of school segregation. 


If such a “uniform, constitu- 
tional approach” to the segrega- 
tion problem is not found, the 
surge in urban one-race schools 
will continue as a national pat- 
tern. No minor deviations in the 
racial ratios of individual schools, 


Offices Located Throughout Florida 
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EQUAL JUSTICE—The Art of U-Turning a School Bus in a Cul-de-Sac 


nor any playing with percentage 
points will prevent the increase in 
racial isolation. Nationally and 
locally we have already witnessed 
a new growth in a system of pri- 
vate schools. In terms of racial 
identification, they tend to be 
overwhelmingly white. These 
private institutions foster an 
elitism that is not only alien to the 
American middle class, but histor- 
ically distasteful to it. Their 
growth has reached such propor- 
tions that they represent a poten- 
tial challenge to the public school 
as the major avenue to education 
in America. This competing 
shadow school system, coupled 
with the highly segregative resi- 
dential and commercial de- 
velopment of urban America, has 


contributed to the expansion of 


that core of virtually one-race 
schools that cannot trace their 
origin to the state-imposed seg- 
regation of the Old South. They 
are, instead, attributable to 
action—and inaction—at every 
level of society and government. 


Ignored by Courts 


The courts have chosen to ig- 
nore this resegregation which is 
taking place—a tempting and 
convenient course, since none of 
us seems to have socially accepta- 
ble alternatives. Recently, in a 
startling reversal of its 20-year his- 
tory of affirmative support for 
school integration, the Supreme 
Court refused to accept multidis- 
trict bussing as the federal trial 
court had imposed it upon Detroit 
and the suburban schools that sur- 


round it.!! The dissenters em- 
phasized that the majority’s opin- 
ion would effectually thwart any 
desegregation of Detroit's all- 
black inner city system. The vari- 
ous dissents underscored the be- 
lief that this reversal on the part of 
the Supreme Court was “more a 
reflection of a perceived public 
mood that we have gone far 
enough enforcing’ the 
Constitution’s guarantee of equal 
justice than it is the product of 
neutral principles of law.”!? Mr. 
Justice Marshall expressed the 
essence of the dissent in his 
statement that “public opposi- 
tion, no matter how strident, can- 
not be permitted to divert this 
Court from the enforcement of the 
Constitutional principles at issue 
in this 

It is easier to understand the 
“public mood” than it is to con- 
done it. Society has placed upon 
the public schools the burden of 
change. Society itself is unwilling 
to assume or accept the responsi- 
bility for this change. Indeed, so- 
ciety reacts adversely to it, adding 
further to the inequity and height- 
ening the irony of the situation. 
The most “strident” public op- 
position to true integration seems 
now to be nonsouthern—witness 
the uproar in Detroit, Flint...and 
Boston. 

The (false) issue of bussing...the misuse 
of testing, tracking, ability grouping, pri- 
vate segregated academies, etc., all rep- 
resent forms of the continuing resistance to 
desegregation. America is persistently 
unwilling to afford all children an equal 
education as it persistently fails to provide 
an equal opportunity to all citizens. This 
poses a real possibility of hollowing out a 
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long-fought-for victory by advocates of 
equality in education." 


Whatever the geography, social 
acceptance should not be the 
touchstone against which we 
judge the constitutional right of a 
child to an equal educational ex- 
perience. Thus far, it has been, 
and our schools will continue to 
reflect an unequal world as long 
as society lacks the commitment 
necessary to provide real rem- 
edies to the problem. 

The judicial doctors would as- 
sure us that the condition is only 
psychosomatic—a rationale for 
treating the symptoms and ignor- 
ing the disease—but it is as real as 
the toll it takes upon its victims. At 
the core of this vortex are the stu- 
dents and their teachers. They more 
than anyone else have had to face 
the day-to-day realities and frus- 
trations of the desegregation pro- 
cess. 

Teachers are educators by 
choice, training and years of pub- 
lic service. They become advo- 
cates of equality for their students 
as the logical extension of their 
role as educators. For years now, 
they have been torn between 
their educational and sociological 
roles in what has become “the 
school equality game.” Our na- 
tion has chosen a limited restruc- 
turing of single institution in 
place of societal revamping. In 
so doing, society has abdicated a 
legal and moral mandate, and sub- 
jected American teachers to un- 
precedented pressures and con- 
fusion, and to impossible goals. 
Teachers, and the children they 
teach, have been pawns, maneu- 
vered on a massive chess board. 

When and where school inte- 
gration has proved workable, its 
success is attributable to the de- 
votion of hundreds of thousands 
of teachers of both races, and to 
the patience and tolerance of even 
greater numbers of children and 
their families—again, both black 
and white. True desegregation of 
faculties has been achieved, for 
example, in Dade County. The at- 
tendant problems have, for the 
most part, been successfully re- 
solved. 
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There is a tacit, universal un- 
derstanding of the role of both 
educators and students in making 
integration workable; vet, on 
those surprisingly rare occasions 
when the process has faltered, the 
schools—administrators, teach- 
ers, students—have had to 
serve as society's scapegoat. 
Educators are finally saying: 
Enough! Equality cannot be 
achieved in a vacuum created by a 
society that does not wholeheart- 
edly endorse complete deseg- 
regation and the means to achieve 
it. They are urging the courts 
either to order a comprehensive 
revamping of the school system to 
effect an integrated learning ex- 
perience for every child, or, in 
those systems already declared 
unitary, to allow the schools to 
function in an orderly and consis- 
tent fashion within that 
frameword. They dis- 
heartened by half-hearted at- 
tempts such as judicial fiddling 
with “feeder plans” that lead to 
more affectations than to effects. 
Teachers have become less and 
less patient with integration exer- 
cises which serve only to shift 
children and fragment their 
schooling. 


Gestures Without Commitment 


Above all, the children should 
not have to suffer the disruption 
and turmoil of gestures that lack 
ultimate commitment. Such 
token gestures lead to the blight- 
ing of reasonable expectations 
and, consequently, to incalcula- 
ble learning losses. Subjected to 
disenchantment of this propor- 
tion, the child often finds one kind 
of deprivation replaced with 
another. Not infrequently, bitter- 
ness builds—toward the society 
and the institutions which have 
visited dramatic, mechanistic 
changes upon his environment 
but which have failed to take the 
honest steps that would assure a 
truly integrated, and equitable, 
educational system. 

A realistic, if rather pessimistic, 
reading of the law, of society, and 
of the past patterns of change, 
leads to the reluctantly reached 
conclusion that the public schools 
must concern themselves with the 
awesome responsibility of impart- 
ing knowledge?!5 in the context of 
a nation unready, and unwilling, 
to work meaningfully toward re- 
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solving the dilemma of a separate 
and unequal society. 


[W]e deal here with the right of all of our 
children, whatever their race, to an equal 
start in life and to an equal opportunity to 
reach their full potential as citizens. Those 
children who have been denied that right 
in the past deserve better than to see 
fences thrown up to deny them that right in 
the future. Our nation, I fear, will be ill- 
served by the Court's refusal to remedy 
separate and unequal education, for unless 
our children begin to learn together, there 
is little hope that our people will ever 


learn to live together.!® 0 
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minority population as opposed to 32.2% 
who do so in the South. 118 Cong. Rec. S$ 
145, Jan. 20, 1972. Keyes v. School District 
No. 1, Denver, Colorado, 413 U.S. 189, 37 
L. Ed. 2d 548, 571, 93 S. Ct. 2686 (1973). 

9 Milliken v. Bradley, —— U.S. ___, 41 
L. Ed. 2d 1069, 1125, 94S. Ct. 1069 (July 
25, 1974) (J. Marshall, dissent). 

1° Keyes v. School District No. 1, Id. at 
37 L. Ed. 2d 571-572. 

1 Supra, note 9. 

127d. at 41 L. Ed. 2d 1130-1131 (J. Mar- 
shall, dissent). 

13 [hid. 

14 Hall, “School Desegregation: A (Hol- 
low?) Victory,” Inequality in Education, 
#17, June, 1974 at pp. 13-14. 

15 See Millikenv. Bradley, supra, note 9, 
at 41 L. Ed. 2d 1102 (J. White, dissent): 

“{BJut the courts must keep in mind that 
they are dealing with the process of 


educating the young, including the very 


young. The task is not to devise a system of 
pains and penalties to punish constitu- 
tional violations brought to light. Rather, it 
is to desegregate an educational system 
in which the races have been kept apart, 


without, at the same time, losing sight of 


the central educational function of the 
schools.” 
16 Td. at 41 L. Ed. 2d 1113 (J. Marshall, 


dissent). 


YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is_ printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ...and_ prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 


| 
| | 
| 
| 
they 
; 
| | 
| : 
| 
| 
rk 
763 
3 


LABOR LAW 


The Permissible Scope of Investigation Under Title VII 


What rights does the Equal 
Employment Opportunity Com- 
mission (EEOC) have when it at- 
tempts to investigate a charge’ al- 
leging that a company, union or 
employment agency has commit- 
ted an unlawful employment 
practice under Title VII of the 
Civil Rights Act?? To what extent, 
if any, is an investigator's right of 
access to records and documents 
limited by the facts set forth in the 
underlying unlawful employment 
practice charge? Can the EEOC 
require production of documents 
or the compilation of lists, sum- 
maries and the like? What hope 
exists for the respondent who de- 
sires to resist or to limit a broad 
request for access to or production 
of records by the EEOC? 


1. Investigative Procedures of the 
EEOC 


These and numerous similar 
questions arise after receipt of 
notice of the charge from a district 
director of the Commission, many 
of whom as a matter of practice 
supply a copy of the unfair em- 
ployment practice charge.® 
Whether filed by an individual or 
the Commission, the charge is 
thereafter investigated by a rep- 
resentative of the district staff, 
who normally’ visits the 
respondent’s premises where he 
often seeks to interview both 
rank-and-file and supervisory 
employees. Further, often de- 
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pending upon the individual in- 
vestigator, respondents are asked 
either to allow the investigator to 
review and copy certain records 
and documents and/or to prepare 
lists, summaries, compilations, 
etc.4 If the respondent refuses, the 
investigator will complete as 
much of the investigation as the 
respondent will allow and then 
excuse himself. After a short 
period, the respondent normally 
receives a letter from the district 
director wherein he requests the 
very items that were refused his 
investigator and asks it to comply 
within a specified time period.5 

Thus, failure to comply with the 
demands forces the Commission 
to turn to its subpoena power 
under Section 710 in order to at- 
tempt to enforce its access rights 
under Section 709(a).* At this 
stage of the proceeding, the 
Commission, or one of its com- 
missioners or district directors, 
serves a subpoena duces tecum or 
ad testificandum upon an approp- 
riate person seeking by legal pro- 
cess to obtain the material or tes- 
timony which had heretofore 
been sought to be obtained 
voluntarily.? 

Once a subpoena is issued and 
serves, a person served who in- 
tends not to comply must, within 
five days after the date of service 
upon him, file a petition to revoke 
or modify the subpoena with the 
director of compliance’ in 
Washington, with a copy to the 
district director who issued the 
subpoena, setting forth each 
ground on which he relies.® 
Under normal circumstances a 
final determination, which is 
served on the petitioner, is made 
within eight days after the direc- 
tor of compliance receives the 
petition. 

Failure to comply with the de- 
termination entitles the Commis- 


sion to petition the appropriate 
United States district court for en- 
forcement of the subpoena.® 

It is at this point that the courts 
have been called upon to define 
the scope of the investigative 
powers of the Commission under 
Section 709 and to rule on specific 
demands for access to and produc- 
tion and/or compilation of evi- 
dence. 

Defenses to EEOC subpoena 
enforcement actions, both pre- 
and post-1972 Amendments, have 
centered primarily on two 
grounds: (1) the invalidity of the 
underlying charge, rendering 
subpoenas based thereon unen- 
forceable; and (2) the scope or 
breadth of a subpoena based upon 
a valid charge. 


2. Validity of Charge 


Section 706(a) prior to the 1972 
Amendments provided for the fil- 
ing of charges by persons “‘claim- 
ing to be aggrieved,” in writing 
and under oath, provided that 
such a charge “sets forth the facts 
upon which it is based.” Having 
received such a charge, ostensibly 
in conformity with these re- 
quirements, the Commission was 
then required to serve a copy of it 
upon the respondent, but not 
within any specified length of 
time. 

Under the demand procedures 
in effect prior to 1972, several 
early district court cases held that 
underlying charges were invalid 
because they failed to set forth the 
facts upon which they were 
based, and that therefore EEOC 
demands for access to evidence 
based upon such charges were 
unenforceable.!° 

However, since these early de- 
cisions, the majority of jurisdic- 
tions have held that the mere fact 
that the charge itself does not set 
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forth data which, in and of them- 
selves would establish a prima 
facie case of discrimination, if 
true, does not affect the validity of 
the underlying charge and there- 
fore will not support a petition to 
set aside a demand for access to 
evidence.!! 


The Fifth Circuit, adopting the 
standard enunciated two years 
earlier by the Fourth Circuit in 
stated in the 
Rogers case: 

A charging party’s failure to allege facts 
which, if true, would conclusively show a 
violation of Title VII should not be fatal to 
the effectiveness of the charge. Rather I 
think that a charge is sufficient to initiate 
EEOC proceedings if its factual allega- 
tions could reasonably encompass, upon 
full investigation, an unlawful employ- 
ment practice. 4 FEP Cases at 96. 

_ Thus, under the pre-1972 stat- 
ute, requiring, as it did, the 
charge to set forth “the facts upon 
which it was based,” it is apparent 
that as long as the underlying 
charge, whether it was a commis- 
sioner or an individual charge, set 
forth only the barest skeleton of 
operative facts, any attack on the 
validity of the charge and/or a 
subpoena based thereon stood 
(and stands) little chance of 
success.!4 

Again, as the Fifth Circuit reit- 

erated: 
All that is required (of a charge) is that it 
give sufficient information to enable the 
EEOC to see what the grievance is about. 
Parliament House MotortbHotel v. 
E.E.0.C.,3 FEP Cases 663 (5th Cir. 1971). 
The 1972 Amendments to Section 
706 eliminated the parenthetical 
phrase “and such charge sets forth 
the facts upon which it is based” 
and substituted a requirement 
that a notice of the charge (not the 
charge itself as was the case be- 
fore the 1972 Amendments) in- 
cluding the date, place and cir- 
cumstances of the alleged unlaw- 
ful employment practice be 
served on the respondent within 
ten days of its filing with the 
Commission (Section 706 (b)). 

It would appear that in so doing 
Congress merely incorporated 
into the amended language of 
Section 706 the prevailing judi- 
cial interpretations of the earlier 
Section 706(b). That this observa- 
tion is valid may be seen in the 
fact that almost without excep- 
tion, courts interpreting the post- 
amendment charge specificity re- 
quirements have relied for au- 
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thority upon the pre-amendment 
decisions such as Graniteville. 


3. Scope of the Subpoena 


With respect to enforcement of 
valid subpoenas and demands, 
the courts, without much unifor- 
mity, have considered and dis- 
posed of numerous respondent 
defenses attempting to restrict 
and modify the scope of the sub- 
poena. Underlying such cases is 
the concept of relevancy and ma- 
teriality to the charge.'5 

Some courts have given the 
EEOC broad investigatory 
latitude, particularly in the cases 
of commissioners’ charges and 
individual charges which contain 
broad allegations of class-type 
discrimination. In such cases, the 
investigation has been permitted 
to go beyond the specific allega- 
tions set forth in the charge.'® 
Other cases have taken a more re- 
strictive view of the EEOC inves- 
tigative authority and have lim- 
ited access more closely to the 
allegations in the charge.!7 

Because of space limitations, 
the author will restrict the re- 
mainder of this article to a few 
general observations and specific 
areas of interest in this aspect of 
Title VII law. 

In individual charge cases, the 
courts have taken various roads 
when it comes to deciding how 
much information the EEOC 
should be entitled to, and often 
make this determination based on 
the language of the charge itself. 
For example, courts not infre- 
quently restrict the EEOC to in- 
formation relative to the particu- 
lar employee group and/or to the 
particular type of discrimination 
charged, and will not enforce de- 
mands related to overall plant 
employment. practices and 
policies unless the language of 
the charge alleges some form of 
generalized discrimination.’® 

One district court refused to en- 
force a subpoena seeking informa- 
tion concerning possible dis- 


crimination on the basis of relig- 
ion, national origin and sex where 
the underlying six individual 
charges alleged racial discrimina- 
tion only.!® Another court refused 
to enforce portions of a subpoena 
seeking, among other things, a 
breakdown of all employees clas- 
sified as skilled craftsmen and the 
qualifications, job descriptions 
and evaluations of all skilled 
craftsmen on the ground that such 
information was not relevant to a 
single charge by one individual 
claiming no general discrimina- 
tion, but only that failure to prom- 
ote him to the job of a welder was 
due to his race.2° And in Ga. 
Power Co., supra, the Fifth Cir- 
cuit refused to enforce a demand 
for information relating to promo- 
tions to supervisory positions 
where the demand was based 
upon individual charges alleging 
only discriminatory refusal to 
hire. 

On the other hand, where 
generalized language, such as 
“employer refused to promote 
Negroes on the same basis as An- 
glos”” appears in an individual 
charge, or the charge states that 
discrimination was the result of a 
broader discriminatory practice or 
policy, the courts frequently find 
support in the charge to justify a 
broad investigation into both 
charged and any unrelated unlaw- 
ful employment practices. Here, 
the charge provides a basis for a 
finding that the evidence sought 
is relevant, as required by Section 
709.2! 

Several courts have dealt with 
the difficult issue of whether the 
type of discrimination specified 
in the charge (e.g., failure to hire) 
limits access to only that informa- 
tion related to the type of dis- 
crimination in question, with 
sometimes conflicting results. In 
Ga. Power Co., supra, the Fifth 
Circuit refused to enforce a de- 
mand for information relating to 
promotion to supervisory posi- 
tions when an individual charge 
alleged only discriminatory re- 
fusal to hire. However in 
Graniteville, supra, the Fourth 
Circuit allowed access to informa- 
tion relative to promotional 
policies although the charge dealt 
only with refusal to hire due to 
race. Further, in Joslin Dry 
Goods, supra, although the 
charge related only to discharge 
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because of race, the Tenth Circuit 
held that the charge justified an 
investigation relating to hiring as 
well as firing. See also Blue Bell 
Boots, Inc. v. E.E.O.C., supra. 

Some courts have also re- 
stricted information sought to one 
facility of a multi-facility employ- 
er where there was no showing 
that the employment practices in 
question were centralized.?? 
However, employers have not 
been so successful in restricting 
access to information to one de- 
partment or area of a single 
facility.23 And in Ga. Power Co., 
supra, the court refused to require 
production of information con- 
cerning supervisors under cir- 
cumstances of a restricted indi- 
vidual charge. 

With respect to various de- 
mands concerning tests or pro- 
grams used in determining hiring, 
promotion and retention of em- 
ployment, at least two courts have 
turned down the EEOC’s demand 
in cases containing very specific 
charges on the basis that the al- 
leged discriminatee was not re- 
quired to take the test or partici- 
pate in the program as a precondi- 
tion to the desired personnel 
action.*4 

One court has dealt with the 
claimed defense that the informa- 
tion sought (personnel files of cer- 
tain present and former university 
faculty members) was confiden- 
tial and too sensitive in nature to 
be produced. The court enforced 
the subpoena, holding the 
university's defense meritless if 
the files were otherwise obtaina- 
ble since the statute adequately 
protects against disclosure by the 
Commission.25 

Where a subpoena seeks in- 
formation in order to determine 
how a discriminatee or group of 
discriminatees has been treated 
compared to other employees or 
groups of employees, the courts 
appear hesitant to deny enforce- 
ment of that aspect of the sub- 
poena, as comparative treatment 
is seen as a key indicator of the 
presence or absence. of 
discrimination.2® In Ga. Power 
Co., supra, the Fifth Circuit indi- 
cated that race discrimination is 
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by nature class discrimination, 
and although the court refused to 
enforce demands relative to 
supervisors and claims of dis- 
crimination not alleged (promo- 
tion), it enforced the demand for 
records for jobs other than the one 
sought by the discriminatee on 
the basis that comparative evalua- 
tion of job qualifications of posi- 
tions other than the one sought is 
highly relevant to an individual's 
claim of discriminatory refusal to 
hire. Supra at 792. 

A number of cases have dealt 
with a catch-all demand, such as a 
request for any like or related rec- 
ords retained in a different form 
from documents theretofore 
enumerated, but reflective of the 
substance of the evidence in the 
demand. A majority of the courts 
have held that such a demand is 
too broad to be enforced and goes 
far beyond the Section 709 con- 
cept of relevancy.27 However, at 
least one court has enforced such 
an all-encompassing demand on 
the ground that it related only to 
the other items in the demand.?8 

In many instances a subpoena 
or a demand will seek documen- 
tary or record evidence by at- 
tempting to require compilation 
of lists, preparation of summaries 
and the like. Companies defend, 
most often, on the grounds that (1) 
there is no statutory authority re- 
quiring them to create nonexis- 
tent evidence, and Section 709(a) 
of the Act only gives the Commis- 
sion the right of access for the 
purpose of examination and copy- 
ing; and (2) to require such efforts 
would be unduly burdensome. 
The courts appear to be split on 
these issues. Relying on the Su- 
preme Court’s Wyman-Gordan 
decision,?® at least two circuits 
have held that the fact that the 
matters at issue do not exist in the 
form sought, thereby requiring 
compilation and expenditure of 
time and effort on the part of the 
respondent is no defense.?° On 
the other hand, one circuit and a 
number of district courts have 
ruled to the contrary, holding 
either that there is no require- 
ment of compilation, or that under 
the specific circumstances of the 


case such compilation was too 
burdensome to be enforced, but 
still allowing the EEOC its Sec- 
tion 709 right of access for the 
purposed of examination and 
copying.*! 

Finally, the EEOC’s right to 
enter upon a respondent's prem- 
ises and take testimony under 
oath, based upon a valid charge, 
has been enforced by the Fifth 
Circuit,32 as have EEOC demands 
for tours of an employer's 
facility.** 

In conclusion, the EEOC 
clearly has the power to seek a 
wide range of materials by means 
of subpoena, as long as there is 
some relevance to the underlying 
charge. However, there are, 
under certain circumstances, via- 
ble defenses to a subpoena by the 
EEOC which is too broad in 
scope. The validity of a particular 
subpoena must be judged on a 
case-by-case basis. 


FOOTNOTES | 


1 Section 706(b) of the Act provides for 
charges by or in behalf of individuals (In- 
dividual Charge) as well as charges by a 
member of the Commission 
(Commissioner's Charge). 42 U.S.C. 
§2000c-5(b). 

2 42 U.S.C. §2000, et. seq. (as amended 
March 24, 1972). 

3 Section 706(b) requires notice of the 
charge to be served ona respondent within 
ten days of its filing. Prior to the 1972 
Amendments, a copy of the charge was re- 
quired to be served, but no time limit set 
within which such service had to be made, 
and it has been held that failure to serve a 
copy of the charge under the pre- 1972 stat- 
ute for more than a year after it was filed 
did not render the charge invalid. Chrom- 
craft Corp. v. E.E.O.C., 4 FEP Cases 1085 
(5th Cir. 1972). Section 706(b), as 
amended, prohibits the Commission from 
making charges “public,” however. 

4 Section 709(a) of the Civil Rights Act, 
Title VII, as amended in 1972 provides: 

“Tn connection with any investigation of 
a charge filed under Section 706, the 
Commission or its designated representa- 
tive shall at all reasonable times have ac- 
cess to, for the purposes of examination, 
and the right to copy any evidence of any 
person being investigated or proceeded 
against that relates to unlawful employ- 
ment practices covered by this Title and is 
relevant to the charge under investiga- 
tion.” 
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5 Prior to the 1972 Amendments to Title 

VII, a request for evidence would have 
been embodied in a formal “Demand for 
Access to Evidence” under then effective 
Section 710(a); and under Section 710(c), 
the person upon whom such a demand had 
been served could, within 20 days of serv- 
ice, petition the appropriate U.S. district 
court to set aside or modify the demand. 
The 1972 Amendments, effective March 
24, 1972, did away with the demand pro- 
cedure and substituted therefor the ad- 
ministrative subpoena procedures under 
the NLRA. 

Section 710 of the Act now provides: 

“For the purpose of all hearings and in- 
vestigations conducted by the Commis- 
sion or its duly authorized agents or agen- 
cies, Section 11 of the National Labor Rela- 
tions Act (49 Stat. 455; 29 U.S.C. 161) shall 
apply.” (As amended by P.L. 92-261, Eff. 
March 24, 1972). 

6 In EEOC v. Western Electric Co., 8 
FEP Cases 595 (D.C. Md. 1974) the Com- 
mission, commencing a pilot project, sent 
outa set of compulsory interrogatories dur- 
ing the investigative stage of an unlawful 
employment practice case. The court con- 
sidered such improper, holding that the 
only way the Commission could compel 
evidence during this stage of the proceed- 
ings was through its subpoena power. 

7 Reading Section 11(1) of the NLRA 
with Section 710 of the Civil Rights Act 
and Sections 1601.14 and 1601.15 of the 
Commission’s Rules and Regulations, in- 
dicates that the Commission, or individual 
members and district directors have the 
authority to issue subpoenas both ad tes- 
tificandum and duces tecum. Comparison 
of Section 11(1) of the NLRA and Section 
1601.15 of the Commission’s Rules and 
Regulations raises a very interesting issue. 
Section 11(1) states that the “Board (Com- 
mission), or any member thereof, shall 
upon application of any party ... forthwith 
issue to such party subpoenas requiring 
the attendance and testimony of witnesses 
or the production of any evidence in such 
proceeding or investigation requested in 
the application”; while Section 1601.15(a) 
of the Rules and Regulations of the Com- 
mission omits the mandatory language 
“shall” and phrases the issuance of sub- 
poenas in discretionary terms to the effect 
that the commission has the authority to 
issue subpoenas. Query, can an employer 
being investigated apply for, obtain and 
enforce subpoenas in an EEOC investi- 
gation in order to obtain, for example, rele- 
vant and material evidence in the posses- 
sion of a charging party? 

8 Section 1601.15(b). Rules and Regula- 
tions. 

® Section 710 as read in conjunction with 
NLRA $§11(1) and §1601.15(c), Rules and 
Regulations of the Commission. 

10 Graniteville Co. v. E.E.O.C., 2 FEP 
Cases 204 (D.C. S.C. 1969); Bowaters So. 
Paper Corp. v. E.E.O.C., 1 FEP Cases 736 
(E.D. Tenn. 1969). 


1 Rogers v. E.E.O.C., 4 FEP Cases 92 
(5th Cir., 1971); Bowaters So. Paper Corp. 
v. E.E.0.C., 2 FEP Cases 711 (6th Cir., 
1970); Graniteville Co. v. E.E.0.C.,3 FEP 
Cases 155 (4th Cir., 1969); General Em- 
ployment Enterprises v. E.E.O.C., 3 FEP 
Cases 310 (7th Cir., 1971); Local 104 
Sheetmetal Workers v. E.E.O.C., 5 FEP 
Cases 218 (9th Cir., 1971); United Nuclear- 
Homestake Partners v. E.E.O.C., 4 FEP 
Cases 872 (10th Cir., 1972). 

12 The Graniteville standard provided: 

“The purpose of the charge under Sec- 
tion 706 is only to initiate the EEOC inves- 
tigation, not to state sufficient facts to make 
out a prima facie case. The parenthetical 
clause in Section 706(a) only requires a 
sufficient allegation to give the EEOC 
notice of what it is to investigate and to put 
the respondent on notice of the practice or 
violation with which it is charged. 

The scope of the prohibited practices 
under Title VII is broad. The Section 
706(a) requirement that charges state the 
facts on which they are based must accord- 
ingly be given a flexible interpretation as 
applied to allegations of different unlawful 
employment practices. If a charging party 
is alleging a specific incident of a violation 
of Title VIL, suchas a denial of a request for 
promotion, or the termination of his em- 
ployment, it may be appropriate to require 
some degree of specificity of the charges’ 
allegations. However, sophisticated gen- 
eral policies and practices of discrimina- 
tion are not susceptible to such precise 
delineation by a layman who is in no posi- 
tion to carry out a full-fledged investiga- 
tion himself...” Supra at 159. 

13 For distinctions between Commis- 
sioner and individual charges on this 
point, see General Employment Enter- 
prises, supra; Bowaters So. Paper Co., 
supra; United Nuclear - Homestake Part- 
ners, supra. 

14 See, e.g., IBEW Local 5 v. E.E.O.C., 1 
FEP Cases 232 (W.D. Pa. 1967); Chrom- 
craft Corp. v. E.E.O.C., 4 FEP Cases 1085 
(5th Cir. 1972); New Orleans Public Serv- 
ice, Inc. v. Brown, 6 FEP Cases 1317 
(E.D. La. 1974); E.E.O.C. v. Container 
Corp. of America, 5 FEP Cases (M.D. Fla. 
1972); E.E.O.C. v. DuPont Co., 7 FEP 
Cases 759 (Del. 1974); E.E.O.C. v. West- 
ern Publishing Co.,7 FEP Cases 663 (E.D. 
Mo. 1973); New Orleans Public Service, 
Inc. v. Brown, 6 FEP Cases 1317 (E.D. La. 
1974); Motorola, Inc. v. McClain, 6 FEP 
Cases 469 (7th Cir. 1973); U.S. Steel Corp. 
v. U.S., 6 FEP Cases 977 (W.D. Pa. 1973). 

15 See footnote 4, supra. 

16 Parliament House, supra; 
Graniteville, supra; Blue Bell Boots, Inc. 
v. E.E.O.C., 2 FEP Cases 228 (6th Cir. 
1969); Motg@gola, Inc. v. McClain, 6 FEP 
Cases 469th Cir. 1973). 

17 Ga. Power Co. v. E.E.O.C., 1 FEP 
Cases 787 (5th Cir. 1969); Gen. Ins. Co. of 
Am. v. E.E.O.C.,7 FEP Cases 106 (9th Cir. 
1974); U.S. Steel Corp. v. U.S., 6 FEP 
Cases 977 (W.D. Pa. 1973); Joslin Dry 
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Goods Co. v. E.E.0.C., 6 FEP Cases 293 
(10th Cir. 1973). 

18 Ga. Power Co., supra; Union Bank v. 
E.E.O.C., 1 FEP Cases 193 (C.D. Calif. 
1967); New Orleans Public Service, Inc., 
supra; U.S. Steel Corp., supra. 

12New Orleans Public Service, Inc., 
supra. 

20U.S. Steel v. U.S., 6 FEP Cases 977 
(W.D. Pa. 1973), affd 6 FEP Cases 1122 
(C.A. 3, 1973). 

21 Parliament House Motor Hotel, 
supra; Joslin Dry Goods Co., supra; U.S. 
Steel, supra; E.E.O.C. v. DuPont Co., 
supra. 

22 Joslin Dry Goods Co., supra; Circle K 
Corp. v. E.E.O.C.,7 FEP Cases 1058 (D.C. 
N.M. 1972); Monsanto Co. v. E.E.O.C., 2 
FEP Cases 50 (N.D. Fla. 1969); Ga. Power 
Co., supra. 

23 Parliament House Motor Hotel, 
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TAX LAW 


wy The Florida Intangible Tax: Recent Developments 


SKOR MEYER 


The Florida intangible tax pres- 
ently represents the only state 
tax directly applicable to Florida 
individuals. Ostensibly, the rate 
of tax, one mill per dollar of just 
valuation (equal to $1 on $1,000), 
appears of little significance. 
However, when consideration is 
given to the expanding list of 
items that may constitute intangi- 
ble personal property, it becomes 
apparent that the impact of the tax 
can be more than de minimis. Re- 
cently, two judicial decisions 
have narrowed and affected cer- 
tain items subject to tax. Further- 
more, action by the 1974 Florida 
Legislature has also been di- 
rected to the intangible tax. The 
purpose of this article is to discuss 
these recent judicial and legisla- 
tive developments. 

Florida has imposed a state tax 
on intangible personal property 
since 1931. Generally, the tax is 
imposed on Florida domiciliaries 
who on January 1 of the taxable 
year own, control, manage, or 
have custody of intangible per- 
sonal property.! Intangible per- 
sonal property is defined as “all 
personal property which is not in 
itself intrinsically valuable, but 
which derives its chief value from 
that which it represents.”2 The 
above definition necessitates ana 
priori concept of what constitutes 
an intangible. This preconception 


This column is written by Richard 
Skor and Allan Meyer. Skor is a partner 
in the Miami office of Peat, Marwick, 
Mitchell & Co. He is a C.P.A. and also 
has a J.D. degree. Allan Meyer is an 
associate with the same firm, is a 
C.P.A. and has received his LL.B de- 
gree. 

All opinions expressed in this article 
are those of the authors and do not 
necessarily reflect the opinions of the 
Tax Section. Tax Law Notes is written 
on behalf of the Tax Section, Brian C. 
Ellis, chairman, and Bruce H. Bokor, 
editor. 
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is aided by statutory example of 
certain enumerated categories of 
intangible personal property 
which include all stocks or shares 
of incorporated or unincorporated 
companies, business trusts, and 
mutual funds; all beneficial in- 
terests of residents in trusts; and 
all notes, bonds and other obliga- 
tions for the payment of money. 


Contracts for Deed and the 
Concept of Value 


Itis within this definitional area 
that the case of Ge veral Dev. 
Corp. v. Florida Dept. of Rev. is 
considered.4 In that case, the Cir- 
cuit Court of Dade County ruled 
that contracts for deed are not tax- 
able under the intangible tax pro- 
visions since these contracts do 
not constitute intangible personal 
property under Section 
199.023(1) of the Florida Statutes. 
Generally, a contract for deed is as 
an agreement which provides that 
the seller will retain title and pos- 
session of the'land until full pay- 
ment is received, and that the 
purchaser is under no personal 
obligation to pay the purchase 
price or any part thereof. The 
memorandum of law submitted to 
the court by the Florida Depart- 
ment of Revenue conceded that 
the contracts for deed in question 
did not fall within any of the spe- 
cifically enumerated lists of intan- 
gible personal property. This 
concession was an admission that 
the agreements were something 
“other than obligations for the 
payment of money.” In spite of 
this admission, the department 
assessed a tax on the contracts. 

In light of the fact that the a- 
greements were not specifically 
enumerated by statute, the De- 
partment of Revenue relied on the 
general definition of intangible 
personal property as a basis for 


taxation. In this regard, the 
anomalous argument was made 
that the agreements had “value” 
and were, therefore, taxable even 
though there was no obligation on 
the part of the purchaser to pay or 
otherwise perform the contract. 
The tenuous criterion used for the 
taxation was the fact that these a- 
greements were carried as an asset 
on the balance sheet of General 
Development Corporation: 
Furthermore, it should be pointed out that 
the plaintiff lists its contracts receivable as 
an asset on its balance sheet having a sub- 
stantial value. The American Institute of 
Certified Public Accountants also recog- 
nizes the facts that these rights may be 
ascribed a value for accounting purposes. 
It does not follow that value 
within the context of generally ac- 
cepted accounting principles 
constitutes a relevant standard for 
purposes of ad valorem taxation. 
The term value is used in account- 
ing simply to mean the quantifica- 
tion of resources and obligations 
and the events that change them.5 
The effects of these events are 
measured in terms of money. As- 
sets for accounting purposes are 
defined as economic resources of 
an enterprise that are recognized 
and measured in conformity with 
generally accepted accounting 
principles.® 


The American Institute of Cer- 
tified Public Accountants’ Com- 
mittee on Terminology has refer- 
red to the uncertainties which can 
arise from the use of the term 
value: 


..apart from the difficulty of measuring 
value when the word is used to connote 
worth, it is evident that in literature of bus- 
iness, economics, and accounting, value is 
used in varying significances, not all of 
which have any definite connotation of 
worth. The word is commonly employed 
in accounting to describe the figure at 
which an asset or liability is carried in the 
accounts, even though the amount may be 
determined by a process which is not one 
of valuation in any ordinary sense.” 
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The misconception of the De- 
partment of Revenue engendered 
by the attribution of value to con- 
tracts for deed is also reflected in 
the current taxation of treasury 
stock. The regulations of the De- 
partment of Revenue provide that 
treasury stock held by a corpora- 
tion is taxable to the extent that 
it represents value to the cor- 
poration.® It is difficult to con- 
ceive of sucha situation. Treasury 
stock is a corporation’s own stock, 
previously issued and fully paid, 
that subsequently has been reac- 
quired by the corporation. Gener- 
ally, such stock cannot be an asset 
of the corporation. It is merely a 
claim against property already 
held by the corporation. If treas- 
ury stock is classified as an asset, 
such stock would then be a claim 
against itself. Such a result would 
be nonsensical. Stock is, in real- 
ity, a valuable asset only to a 
shareholder other than the issuing 
corporation. In the hands of the 
corporation, however, treasury 
stock is not really property albeit 
something of value. It is merely 
evidence of the fact that outstand- 
ing proprietorship claims have 
been reduced. Accordingly, 
treasury stock is normally carried 
as an off-setting account in the 
proprietorship section of the 
corporation’s balance sheet. 


Restricted Stock and Its Valua- 
tion 


Chapter 199 of the Florida Stat- 
utes clearly sets forth the method 
of valuation of stock for purposes 
of intangible taxation. The statute 
undertakes to define “just evalua- 
tion” of shares of stock of corpora- 
tions regularly-listed on any stock 
exchange at their closing prices 
on the last business day of the 
previous calendar year.® It further 
provides that the blockage rule or 
discount theory shall have no ef- 
fect on valuation of shares of stock 
for intangible taxation.!° The reg- 
ulations equate the blockage rule 
with the discount theory for pur- 
poses of using the same concept 
for valuation. The concept allows 
a reduction in value per share 
when large numbers of shares are 
held by one person, who if forced 
to sell could not receive the list 
price on the stock sold.!! This 
definition is founded in the 
rudimentary economic concept of 
supply and demand. While Chap- 
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ter 199 precludes the application 
of economic theory, it has also 
been interpreted to preclude the 
efficacy of stock restrictions im- 
posed by the Securities and Ex- 
change Commission. 

Accordingly, the statutory pro- 
vision makes no distinction be- 
tween lettered or unlettered stock. 
Rather, the section deals only 
with corporate stock which is 
regularly-listed on any stock ex- 
change. This lack of distinction 
was considered in Allen v. Dept. 
of Rev.'? In that case, the court 
construed “just valuation” to in- 
clude a discount factor when stock 
is subject to Securities and Ex- 
change Commission restrictions 
on transferability. The stock in 
question, Mobile Home Indus- 
tries, Inc., was discounted 50 per- 
cent from the American Stock Ex- 
change closing price. Allen is 
president and chairman of the 
board of directors of the company. 
He is also considered to be a “con- 
trolling person” under applicable 
federal securities law. Due to this 
status, he is subject to certain re- 
strictions in the disposition of his 
shares of stock. 


The court held that taxation of 
Allen’s shares at full market value 
was “inappropriate and produc- 
tive of a gross distortion of the just 
valuation which the Florida Con- 
stitution demands.” The court 
reasoned that the shares of stock 
held by Allen, subject to restric- 
tions in his hands, were not con- 
sidered to be regularly-listed on 
any stock exchange. Accordingly, 
these shares were outside the 
purview of Section 199.122(1) 
which defines “just valuation” for 
shares of stock of corporations 
listed on an exchange. The court's 
reasoning prevented a conflict be- 
tween the statute and Article 7 of 
the Florida Constitution which 
provides that “regulations shall 
be prescribed which shall secure 
a just valuation of all property for 
ad valorem taxation.” Accord- 
ingly, Section 199.122(1) was left 
unscathed by the court's decision. 
The court’s unwillingness to mod- 
ify the statute limits the applica- 
bility of the Allen rationale to 
those instances where a real legal 
restriction is imposed. The im- 
pediments effected by the 
economic rules of supply and de- 
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TAX LAW NOTES—The Florida Intangible Tax: Recent Developments 


mand are not considered for the 
computation of “just valuation.” It 
would appear that the inflexible 
standard of statutory valuation for 
shares of stock of corporations 
regularly-listed on a stock ex- 
change will remain undisturbed 
by the realities of economic stric- 
tures. 

The Allen decision means that 
Florida taxpayers who have filed 
their intangible returns using full 
market value for restricted shares 
have overpaid their tax. A claim 
for refund may, therefore, be ap- 
propriate for prior years’ over- 
payments. 


Recent Legislative 
Developments 


_ The 1974 Legislative session 
also produced certain significant 
changes concerning the intangi- 
ble tax. 
Effective December 31, 1974, a 
natural person may claim a 
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$20,000 property exemption after 
listing and valuing all taxable 
property on the intangible tax re- 
turn. One exemption is allowed 
per person. However, a husband 
and wife may file a joint return 
and claim two exemptions. This 
exemption may not be claimed by 
agents or fiduciaries filing as such 
in their own right or on behalf of 
their principals or beneficiaries.!* 
An intangible tax return is still re- 
quired to be filed even if the ex- 
emption extinguishes liability for 
tax due. It is only when the aggre- 
gate annual tax due is less than 
five dollars that the taxpayer is not 
required to file an intangible tax 
return.!4 It would appear that this 
latter requirement is operative 
without regard to the new prop- 
erty exemption. 

Effective December 31, 1974, 
stock held in -a margin account, 
other than in a fiduciary capacity, 
is taxable to the individual. The 
broker shall not be liable for re- 
porting or payment of the tax 
thereon.5 

The intangible tax is not im- 
posed on money held by a tax- 
payer or on deposit. Money is de- 
fined to include certificates of de- 
posit, cashier checks, certified 
checks, bills of exchange, drafts 
and similar instruments.!® The 
regulations extend the definition 
to include the cash equivalent of 
annuities and life insurance 
policies.17 Subsequently, this 
regulation has been codified by 
the Florida Legislature.1® 

Effective October 1, 1974, the 
intangible personal property 
owned by a mutual investment 
company is subject to the intangi- 
ble tax. The tax due is to be paid 
by the company. Issued and out- 
standing stock in a mutual trust 
investment company is not sub- 
ject to the intangible tax if the 
company pays the tax on the in- 
tangibles it owns.!® 


Certain statutory provisions 
have been instituted in order to 
facilitate the collection of the in- 
tangible tax. Effective December 
31, 1974, companies and corpora- 
tions must include their stock- 
holders’ social security numbers or 


federal identification numbers in 


their annual stockholders’ infor- 
mation report filed with the 
Florida Department of 
Revenue.?° These provisions will 
apparently provide a practical 
nexus to ascertain whether such 
stockholders are in compliance 
with filing requirements for in- 
tangible tax purposes. 

Effective December 31, 1974, 
the State Auditor General or his 
authorized agent is permitted to 
inspect an individual’s federal re- 
turn. A taxpayer, his agent, or the 
administrator or executor of his 
estate is permitted to inspect the 
taxpayer's federal return and to 
request an abstract of its 
contents.?4 

The recent activity concerning 
the intangible tax exemplifies the 
fact that the tax is indeed viable. 
Certainly, its interpretation and 
application have been affected 
greatly within the past few 
months. Hopefully, this article 
has elucidated some of the com- 
plexities and problems presently 
faced by Florida practitioners. 0 
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FLEISCHER 


Private Offerings 


The Securities and Exchange 
Commission announced on April 
23, 1974, the adoption of Rule 146 
under the Securities Act of 1933,1 
in an attempt to end what has 
been described as “40 years of 
great uncertainty as to what con- 
stitutes a private offering.”2 The 
continuation of the “140 series” of 
rules is a direct result of “The 
Wheat Report,” a study au- 
thorized by the Commission “to 
examine the operation of the dis- 
closure provisions of the Se- 
curities Act of 1933 and the Se- 
curities Exchange Act of 1934 and 
Commission rules and regula- 
tions thereunder.” 

Rule 146 took effect on June 10, 
1974, and was “designed to pro- 
vide more objective standards for 
determining when offers or sales 
of securities by an issuer would be 
deemed to be transactions not in- 
volving any public offering within 
the meaning of Section 4(2) of the 
[Securities Act] and thus would be 
exempt from the registration pro- 
visions of [that] Act.”4 The Rule 


Frank N. Fleischer received his B.S. 
degree from the Wharton School of 
Business and Finance, University of 
Pennsylvania, his LL.B. Degree from 
Boston University School of Law, 
and his LL.M. in Taxation from 
Georgetown University School of Law. 
He was a member of the staff of the 
Securities and Exchange Commission 
from February 1966 through May 
1969, working in the Division of Cor- 
poration Finance and Office of the 
General Counsel. Also a member of the 
Maine and Massachusetts bars, he en- 
gaged in the practice of law for two and 
one-half years in Boston, and is now a 
partner in the Tampa law firm of 
Schifino & Fleischer. He authors the 
column this month on behalf of the 
Corporation, Banking and Business 
Law Section, Michael A. Berke, editor, 
and Marvin Barkin, chairman. All 
opinions expressed in this column are 
those of the author and do not neces- 
sarily reflect the opinions of the sec- 
tion. 
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should lay to rest all of the old 
misconceptions which many non- 
securities specialists applied to 
private placements. The most 
popular misconceived guidelines 
formerly applicable to private of- 
ferings were: (1) a private offering 
is one limited to a small number of 
persons, for example not more 
than 25; (2) a private offering is 
one directed to wealthy persons 
who are assumed to be “‘sophisti- 
cated” and thus able to fend for 
themselves without the need for 
the protections afforded by dis- 
closure; (3) a private offering is 
the disclosure of information 
similar to that contained in a reg- 
istration statement; or (4) a pri- 
vate offering is obtaining an in- 
vestment letter and imprinting a 
legend on the stock cerfificates 
restricting the future transfer of 
the underlying shares of stock. 
Section 4(2) of the Securities 
Act provides that “the provisions 
of Section 5 [of that Act] shall not 
apply to...transactions by an is- 
suer not involving any public of- 
fering.” Section 5 of the Securities 
Act requires registration of se- 
curities before they can be sold 
in interstate commerce. “Trans- 
actions...not involving any 
public offering” is not defined in 
the Securities Act. Legislative 
history, court decisions, and in- 
terpretations of the Securities and 
Exchange Commission have in 
the past determined the extent of 
the “private offering exemption.” 


The often bantered-about- 
numbers test for private offerings 
should have been laid to rest in 
Securities and Exchange Com- 
mission v. Ralston Purina Co., 
346 U.S. 119 (1953). The Court 
stated that the Securities Act of 
1933, “would seem to apply to a 
‘public offering’ whether to few or 
many,” and that “there is no war- 


rant for superimposing a quanity 
limit on private offerings as a mat- 
ter of statutory interpretation.” 
Ralston Purina Co. also estab- 
lished the more important “access 
to information criterion.’ The 
Court asserted that offerees 
should “have access to the same 
kind of information that the 
[Securities Act] would make avail- 
able in the form of a registration 
statement.” The Court went on to 
state: “The focus of the inquiry 
should be on the need of the of- 
ferees for the protections afforded 
by registration.” In short, “[a]n of- 
fering to those who are shown to 
be able to fend for themselves is a 
transaction ‘not involving any 
public offering.” 

Rule 146 is only available to is- 
suers and is not available for sec- 
ondary issues.5 The Commission 
stated in adopting the Rule that it 
is not the exclusive claim for ex- 
emption in accordance with the 
provisions of Section 4(2) of the 
Securities Act, stating: “Accord- 
ingly, although persons claiming 
the exemption have the burden of 
proving its availability, persons 
may continue to rely on the Sec- 
tion 4(2) exemption by complying 
with the relevant administrative 
and judicial interpretations in ef- 
fect at the time of the transaction. 
The protection afforded by the 
Rule, however, is available only 
to those who satisfy all its 
conditions.”6 

The Fifth Circuit’s opinion in 
Securities and Exchange Com- 
mission v. Continental Tobacco 
Company of South Carolina, Inc., 
463 F. 2d 137 (C.A. 5, 1972) re- 
versing a United States District 
Court decision for the Southern 
District of Florida [326 F. Supp. 
588 (1971)] leaves the author in a 
quandary. That is, whether “‘ad- 
ministrative and judicial interpre- 
tations” for private offerings cur- 
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rently exist without’ the 
guidelines of Rule 146. This 
forces the author to follow Rule 
146, almost exclusively, in his 
practice. The Commission’s brief 
on appeal in Continental Tobacco 
forcefully arguing for a narrow 
private offering exemption and 
the acceptance of the 
Commission’s position by the 
Fifth Circuit, caused concern 
among many within the securities 
bar, before the adoption of Rule 
146, to warn their clients that pri- 
vate offerings exempt from the 
federal registration requirements 
were unavailable.? 


Investor Qualification and 


Suitability 


Rule 146 requires that one mak- 
ing an offer to a potential investor 
immediately prior to making that 
offer must have reasonable 
grounds to believe that such in- 
vestor is able to bear the economic 
risk of the investment or that he 
has the requisite knowledge and 
experience in financial and busi- 
ness matters so that he is capable 
of evaluating the merits and risks 
of the prospective investment 
without outside assistance. Meet- 
ing either of these two criteria is 
sufficient to make an offer. An in- 
vestor questionnaire is used by 
the author to determine at the out- 
set potential investor qualifica- 
tions and suitability for investing. 
From the questions asked as to 
education, business experience, 
financial background, level of in- 
come, and net worth, the author 
believes that an offeree can be 
reasonably judged as to his capac- 
ity to bear the economic risk prior 
to making any offer, and as to his 
ability to evaluate the merits and 
risks of the investment. 

Assuming that it is determined 
at the outset that the investor is 
able to bear the economic risk of 
his investment, but that he does 
not possess the requisite know- 
ledge and experience, an offer can 
be made to that investor. Before 
making any sale, however, one 
must have reasonable grounds to 
believe that the investor, together 
with an “offeree representative” 
who does have such knowledge 
and experience in financial and 
business matters, are capable of 
evaluating the merits and risks of 
the prospective investment. 
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If the investor himself has the 
requisite knowledge and experi- 
ence, an offeree representative is 
not required. The “offeree rep- 
resentative” is defined in sub- 
paragraph (a)(1) of the Rule as a 
person having “...such knowledge 
and experience in financial and 
business matters that he, either 
alone, or together with other of- 
feree representatives or the of- 
feree, is capable of evaluating the 
merits and risks of the prospective 
investment...” In effect, the of- 
feree representative becomes the 
offeree’s “investment adviser” 
because he, the offeree represen- 
tative, is able to evaluate the 
merits and risks of the prospective 
investment for the offeree. The of- 
feree representative is required 
by the Rule, among other provi- 
sions, to disclose in writing all re- 
lationships between himself and 
the issuer within the previous two 
years. “Issuer” is defined in Sec- 
tion 2(4) of the Securities Act of 
1933, as anyone “...who issues or 
proposes to issue any security...” 

Although criteria for judging 
whether one has the requisite 
“knowledge and experience in fi- 
nancial and business matters to be 
capable of evaluating the merits 
and risks of a potential invest- 
ment” are not set forth, the Com- 
mission suggested two criteria for 
judging the “ability to bear the 
economic risk” test: (1) can the 
offeree afford to hold unregis- 
tered securities for an indefinite 
period; and (2) can the investor, at 
the time of his investment, afford 
a complete loss?§ Rule 146 pro- 
vides that if one has reasonable 
grounds to believe that before 
making an offer the offeree is 
qualified, subsequent discovery 
that the offeree is not qualified 


will not destroy the exemption 
provided by the Rule. Similarly, if 
one has reasonable grounds to be- 
lieve that before making a sale the 
offeree was qualified, subsequent 
discovery that the ofteree is not 
qualified will not destroy the ex- 
emption provided by the Rule. 

One of the major problems with 
Rule 146 is the fact that no 
guidelines are offered to deter- 
mine one’s “knowledge and ex- 
perience in financial and business 
matters to be capable of evaluat- 
ing the merits and risks of a poten- 
tial investment.”” A number of 
practitioners are requiring “of- 
feree representatives” for all in- 
vestors who participate in their 
private offerings under Rule 146. 
The services of such “‘offeree rep- 
resentatives” are provided to the 
offerees at the expense of the is- 
suer. Apparently, these prac- 
titioners have difficulty in making 
a “reasonable” determination as 
to qualification of an investor. A 
well-prepared questionnaire can 
assist the practitioner in making a 
determination as to qualification 
on “reasonable grounds.” Provid- 
ing an “‘offeree representative” to 
all investors at the expense of the 
entity making the offering places 
the “offeree representative” in a 
serious conflict of interest post- 
ure. On the basis of informal con- 
versations with members of the 
Commission’s staff, I believe that 
this approach is not required to 
comply with the Rule. 


Number of Purchasers 


Rule 146 limits sales in an offer- 
ing to 35 purchasers. The Rule 
does not limit the number of of- 
ferees in an offering. However, 
the offer or sale of securities pur- 
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suant to the Rule through any 
form of general advertising or 
general solicitation is prohibited. 
This prohibition does not pre- 
clude meetings or written com- 
munications between representa- 
tives of the issuer and the of- 
ferees. 

Rule 146 contains a so-called 
“safe harbor” provision in that all 
offers, offers to sell, offers for 
sale, and sales of securities before 
or after six months from any offers, 
offers for sale, or sales pursuant to 
the Rule would not be deemed to. 
be part of the offering. The term 
“offering” is not defined in the 
Rule; however, any offers or sales 
of the same or similar class of se- 
curities which are part of a single 
plan of financing within either 
six-month period will be subject 
to the Commission’s traditional 
integration standards.® 

For purposes of computing 35 
purchasers in an offering, some 
purchasers would be excluded 
from that calculation: (1) any rela- 
tive or spouse of a purchaser and 
any relative of such spouse who 
has the same household as the 
purchaser; (2) trusts and estates in 
which the purchaser and such rel- 
atives own all of the beneficial 
interest; and (3) corporations or 
other organizations in which the 
purchaser and such relatives are 
the beneficial owners of all the 
equity securities or equity in- 
terests. Further, for purposes only 
of computing the 35 purchasers, 
cash purchasers by single pay- 
ment or by installments of at least 
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$150,000, who otherwise satisfy 
all other provisions of Rule 146, 
will not be counted toward the 
numerical limitation. 

The Commission stated in 
adopting Rule 146 that its adop- 
tion in no way obviated the neces- 
sity to comply with any applicable 
state law. The Florida sale of sec- 
urities law presently provides in 
Section 517.06(10) that the regis- 
tration requirements of Chapter 
517, Florida Statutes, are not ap- 
plicable where there are no more 
than 25 subscribers prior to formal 
organization and in Section 
517.06(11) where, after formal or- 
ganization, there are sales during 
any period of 12 consecutive 
months to no more than 20 per- 
sons; provided that in any event, 
there is compliance with all other 
requirements of Sections 
517.06(10) and (11). A private of- 
fering for a Florida entity will 
have to be registered with the 
Florida Division of Securities 
pursuant to Section 517.09 of the 
Florida Statutes, in order to in- 
crease the number of purchasers 
beyond 20 or 25, depending upon 
the circumstances, to 35. It should 
be noted that those purchasers in- 
vesting at least $150,000 in an of- 
fering will be counted as purchas- 
ers for purposes of Section 
517.06(10) and (11) although not 
for purposes of Rule 146. Recom- 
mendations have been made to 
the Florida Law Revision Council 
by Professor James S. Mofsky to 
exempt from the registration re- 
quirements of the Florida Blue 
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Sky Law “transactions that are ex- 
empt from registration under the 
Securities Act of 1933,’2° which 
would include Rule 146 offerings. 


Access to Information 


An offeree must have access to 
the same kind of information that 
is required by Schedule A of the 
Securities Act of 1933 to the ex- 
tent that the issuer has such in- 
formation or can get it without un- 
reasonable effort or expense. 
Each offeree, or his offeree rep- 
resentative, must be given the 
opportunity to ask questions and 
receive answers from the issuer 
and to obtain any additional in- 
formation necessary to verify the 
accuracy of the information fur- 
nished to the extent such addi- 
tional information can be ac- 
quired without unreasonable ef- 
fort or expense. A reporting com- 
pany can satisfy this requirement 
by furnishing the offerees with 
copies of its annual report on 
Form 10-K, or Form S-1 and/or 
Form 10 registration statements, 
whichever is the most recent. 
This information must be updated 
by any proxy statements or subse- 
quent reports required to be filed 
with the Commission by the Se- 
curities Exchange Act of 1934. 
Nonreporting companies can 
satisfy this informational re- 
quirement by furnishing informa- 
tion on the registration statement 
statement form which would be 
applicable to that issuer if it were 
filing a registration statement 
with the Commission. In the latter 
case, however, if certified finan- 
cial stttements are not then avail- 
able and cannot be obtained 
without unreasonable effort and 
expense, unaudited financial 
statements can be provided. 


Business Combinations 


The Rule leaves the definition 
of the term “business combina- 
tion” to paragraph (a) of Rule 145, 
another of the 140 Series of Rules 
adopted by the Commission sub- 
sequent to The Wheat Report."! 
Rule 145 is applicable to situa- 
tions where, under state law, 
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plans for reclassifications of se- 
curities, mergers, consolidations or 
acquisitions of assets must be 
submitted for the vote or consent 
of stockholders. In effect, Rule 
145 provides that an offer, offer to 
sell, offer for sale or sale occurs 
when plans for reclassification, 
merger, consolidation, or transfer 
of assets are submitted to stock- 
holders. The Commission has 
stated that the stockholders are 
“in substance [making] a new 
investment decision, whether to 
accept a new or different security 
in exchange for their existing se- 
curity. Rule 145 embodies the 
Commission’s determination that 
such transactions are subject to 
the registration requirements of 
the [Securities] Act, and the 
previously existing “‘no-sale” 
theory of Rule 133 is no longer 
consistent with the statutory pur- 
poses of the [Securities] Act.” 
The provisions of Rule 146 are 
generally applicable to business 
combinations for which an ex- 
emption from registration is 
claimed. One exception is that 
there is no requirement that a 
stockholder voting on a particular 
plan of merger, consolidation, re- 
classification of securities or ac- 
quisition of assets be “able to bear 
the economic risk of the invest- 
ment.” An issuer and its agents, 
however, after reasonable in- 
quiry, must have reasonable 
grounds to believe before submit- 
ting any plan for shareholder ap- 
proval, that each shareholder 
alone or with his “offeree rep- 
resentative’ has the requisite 
knowledge and experience. The 
Commission conceded that this 
requirement could give one stock- 
holder who it is determined is in 
need of an offeree representative 
and refuses to have one, a veto 
vote over a transaction which 
meets the definition of “business 
combination.” The Commission 
has stated that it “...does not be- 
lieve that it can allow satisfication 
of the state corporate law re- 
quirements as to business combi- 
nation to replace satisfaction of 
the federal securities laws.” 


Limitations on Disposition 
Additional reasonable care 
must be taken in Rule 146 private 


offerings. Such reasonable care 
shall include but not necessarily 
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be limited to the following: “...(1) 
making reasonable inquiry to de- 
termine if the purchaser is pur- 
chasing for his own account or on 
behalf of others; (2) placing a 
legend on the certificates or other 
documents evidencing the se- 
curities indicating that they were 
not registered and setting forth or 
referring to the restrictions on 
transferability and sale; (3) issu- 
ing stop transfer instructions to 
the transfer agent, if any, or mak- 
ing an appropriate notation in the 
issuer's records if the issuer trans- 
fers its own securities; and (4) 
..obtaining a written agreement 
from the purchaser that the se- 
curities will not be resold without 
registration or exemption 
therefrom.”!4 The requirement 
for investment letters is not ap- 
plicable to business combina- 
tions. 


Rule 146 is not the complete 
answer to the existing problems 
which have developed over the 
years through court decisions and 
Commission interpretations relat- 
ing to private offerings. Homer 
Kripke, professor of corporate 
law, finance and taxation at the 
New York University School of 
Law, has stated: “...Rule 146 is an 
improvement and ameliorates a 
bad situation somewhat. But the 
benefit it could have accomp- 
lished is minimized, because the 
Commission promulgated a rigid 
rule marked with elaborate and 
useless paper work. It introduced 
concepts which have never before 
been thought necessary in private 
placements, such as ability to bear 
the economic risk for indefinite 
periods of time.”'5 

There is no doubt that future 
court decisions and additional 
Commission guidelines will be 
needed to assist the securities bar 
in structuring private offerings 
pursuant to Rule 146. As Professor 
Kripke went on to say: “...I would 
expect that since the Commission 
spends so much time in the Rule 
teaching us how to count to 35 
purchasers, a court would not be 
likely to say that the number 35 is 
not important anyway and one 
may simply step outside the Rule 
and exceed that number. Simi- 
larly, when the Commission de- 
fines so carefully the concept of 
ability to bear the economic risk, 
cana court fail to be influenced by 
that concept in determining who 


is a proper offeree who can ‘fend 
for himself in cases outside the 

Others have criticized the Rule 
as a “costly method by which se- 
curities may be sold in private 
transactions that are exempt 
under the federal securities 
laws.”"!7 To the author, Rule 146 is 
a step in the right direction and 
provides a “safe harbour” for the 
practitioner who charts a practical 
and reasonable approach in fol- 
lowing its guidelines. 0 
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ENVIRONMENTAL LAW 


Developments of Regional Impact - Review by State Adjudicatory Commission 


Chapter 380, Florida Statutes, 
enacted in 1972,! regulates de- 
velopments which have multi- 
county effects, known as de- 
velopments of regional impact 
(DRI). Generally speaking, a DRI 
application is reviewed by the 
area’s regional planning agency 
and a decision made thereafter by 
local government. This decision 
of local government may then be 
appealed to the State Cabinet act- 
ing in its capacity as the Florida 
Land and Water Adjudicatory 
Commission (also created under 
Chapter 380). 

Applications for developments 
of regional impact are just begin- 
ning to come before the Ad- 
judicatory Commission for re- 
view. Indeed, the first contested 
appeal was presented to the 
commission this past October, 
wherein the decision of local gov- 
ernment allowing development 
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with honors from the University of 
Florida. He was executive eaitor of the 
University of Florida Law Review and 
served as a law clerk to Judge George 
C. Young of the U.S. District Court, 
Middle District of Florida. He was an 
assistant attorney general in 1971 and 
general counsel to the Board of Trus- 
tees of the Internal Improvement Trust 
Fund, 1971-1972. He is now a partner 
in Thompson, Wadsworth & Messer 
and an unpaid hearing examiner for 
the Department of Pollution Control 
and for Florida Land and Water Ad- 
judicatory Commission. 

McFerrin Smith has also been desig- 
nated hearing examiner for the Florida 
Land and Water Adjudicatory Com- 
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was reversed.? The effect of re- 
versal was to disapprove the 
developer's application for plan- 
ned unit development zoning. In 
taking this action, the State 
Cabinet effectively became the 
ultimate zoning authority for de- 
velopments sizeable enough to 
come within the ambit of Chapter 
380. 

Because the DRI appellate pro- 
cess confers final zoning and land 
use authority upon the Cabinet, it 
is crucial to examine how that 
process takes place. In the last 
analysis, the state’s exercise of 
traditional local land use powers 
for large-scaled developments is 
qualified only by the manner in 
which it reviews the decision of 
local government. 

A DRI may consist of any de- 
velopment which, because of its 
character, magnitude or location, 
would have a substantial effect on 
the health, safety or welfare of 
citizens of more than one county.? 
Regulations of the Division of 
State Planning set forth certain 
types of development presumed 
to have regional impact, including 
stadiums, hospitals, airports, 
generating facilities, shopping 
centers, and residential develop- 
ments of a certain number of 
dwelling units varying with the 
size of the county's population.4 
Approval by the state Adjudica- 
tory Commission thus determines 
that these kinds of land uses may 
proceed and under what condi- 
tions. 

The DRI process is required for 
any order of local government 
which has the effect of allowing a 
development of regional impact 
to go forward.5 This order could 
be for a change of zoning; or if no 
zoning is involved, for issuance of 
a building permit. More fre- 
quently, it will be for approval ofa 
planned unit development or 


subdivision. In those instances 
where construction of the entire 
project is to proceed immediately, 
DRI approval allows the particu- 
lar development to go forward.® 
When a project is scheduled in 
phases, such as a subdivision or 
planned unit development, DRI 
approval has the effect of vesting 
land use rights.7 

The statute is extremely vague 
concerning the review process. 
Within 30 days after the rendition 
of the development order by local 
government, the statute provides 
that an appeal may be taken to the 
Adjudicatory Commission by 
either the owner, developer, ap- 
propriate regional planning 
agency, or state land planning 
agency. Other materially affected 
parties may intervene in the ap- 
peal upon good cause shown, but 
only the owner/developer, re- 
gional planning agency, or division 
of state planning agency may 
initiate the appeal. 

As part of its review process, the 
Adjudicatory Commission must 
necessarily decide whether the 
development should or should 
not proceed and whether the con- 
ditions of development imposed 
by local government are 
appropriate.® Since the 
owner/developer is given the 
right to initiate an appeal, the stat- 
ute obviously confers authority 
upon the Adjudicatory Commis- 
sion to override decisions of local 
government which deny or un- 
duly restrict development, as well 
as those which allow develop- 
ment. Thus, for developments of 
multi-county impact, the Ad- 
judicatory Commission provides a 
quasi-judicial forum to remedy 
both overly-permissive and 
overly-restrictive development 
decisions of local government. 

Section 380.06(3)-(5) estab- 
lishes the all-important pro- 
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cedural framework for review, di- 
recting that: 


1. The Adjudicatory Commission shall 
hold a hearing under Chapter 120, Florida 
Statutes, with power to designate a hearing 
officer to conduct the hearing, issue sub- 
poenas, and require production of evi- 
dence. 

2. The submission of appeals on the rec- 
ord are encouraged where the develop- 
ment order was issued after full and com- 
plete hearing before the local government. 

3. Within 120 days after filing the notice 
of appeal, the Adjudicatory Commission 
“shall issue a decision granting or denying 
permission to develop pursuant to stan- 
dards of this chapter, and may attach addi- 
tions and restrictions to its decisions.” 

When appeal is initiated, a 
hearing examiner will be desig- 
nated to conduct a due process 
review.® Where the record of the 
local government is complete and 
review thereon is otherwise pos- 
sible, the hearing examiner will 
make summarized findings and 
recommendations to the Ad- 
judicatory Commission. 

Where there is no record of the 
proceeding before the local gov- 
ernment or the record is wholly 
inadequate, the hearing examiner 
must compile the record by hold- 
ing a de novo hearing to deter- 
mine the basis of the local deci- 
sion. In these instances, the deci- 


sion of the local government 
would not be entitled to a pre- 
sumption of correctness; the hear- 
ing examiner would determine 


independently whether the 
weight and credibility of the evi- 
dence supported local 
government's decision or war- 
ranted another conclusion.’° 

When the record is relatively 
complete, but certain inade- 
quacies exist, such as failure of the 
local government to consider a 
matter required by the statute, the 
hearing examiner should receive 
evidence with regard to those par- 
ticular inadequacies. Upon his re- 
solution of issues heard de novo, 
he will add them as new factors in 
deciding the ultimate question of 
the reasonableness of the local 
government's decision. 

This type of partial de novo 
review also can occur when the 
Division of State Planning joins in 
the proceeding for the first time 
on appeal. The Division of State 
Planning is not required by Chap- 
ter 380 to participate in the pro- 


DRI application and is empow- 
ered to appeal therefrom. For ex- 
ample, if the division believed 
that the decision of local govern- 
ment unreasonably conflicted 
with state guidelines for the area 
or that certain regional issues had 
not been presented or adequately 
treated, it might seek to introduce 
new evidence on appeal as to 
those particular matters, espe- 
cially in highly significant or un- 
usual cases. 

Finally, partial de novo review 
might be held under circum- 
stances similar to those warranting 
relief from judgment under the 
Rules of Civil Procedure, such as 
excusable neglect, mistake, fraud, 
and newly discovered data. Since 
the statute provides for de novo 
proceedings at the appellate 
level, it would seem appropriate 
for this evidence to be received 
after the appeal has been lodged. 
This is further supported by the 
conspicuous absence in the stat- 
ute of any authority for the Ad- 
judicatory Commission to remand 
or relinquish jurisdiction back to 
the local government for further 
proceedings.!! 

The practitioner should care- 
fully note the potential effect of 
partial de novo review. When the 
hearing examiner de novo 
considers a new issue or recon- 
siders an issue incomplete on the 
record, he makes an independent 
balance of the credibility of the 
evidence as to that issue. Upon 
making such independent resolu- 
tion of these new or incomplete 
issues, an entire new perspective 
can be given to the balancing of 
factors initially involved in reach- 
ing a decision on a DRI applica- 
tion. The presumptive correct- 
ness of the local government’s de- 


cision is eroded, and the position 
of the prevailing party corres- 
pondingly jeopardized. 

From a tactical point of view, 
the appellant at the outset will 
strive to convert the appeal into 
a mixed trial and appellate pro- 
ceeding. This will increase 
chances for a different outcome of 
the policy decision, depending on 
the significance of the new issues 
presented and the degree of dis- 
parity created if their resolution is 
contrary to the decision of local 
government. To guard against 
these tactics, the appellee should 
insure that a full and complete rec- 
ord of the proceedings before the 
local government is compiled. 

The current practice in appeals 
to the Adjudicatory Commission 
is for each party to submit the 
documents which it considers to 
constitute the record on appeal, 
subject to a motion to strike by the 
opposing party. This practice al- 
lows the appellant wide latitude 
to jockey for position as to what 
comprises the record on appeal 
and thus its sufficiency. Prac- 
titioners should be encouraged to 
treat proceedings before the local 
government as trials or quasi- 
judicial administrative hearings. 
All documentary evidence should 
be introduced as exhibits, and tes- 
timony and comments should be 
reported fully, preferably by an 
official court reporter. This prac- 
tice will eliminate all arguments 
concerning the record and its con- 
tent, and de novo proceedings 
will be justified only in extraordi- 
nary circumstances and for very 
limited purposes. 

It is cautioned that even when 
the record is fully preserved, the 
hearing examiner in his discretion 
might want to hear evidence 
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ceeding before the local govern- 
ment, yet it must be notified of the 
local government's decision on a 
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first-hand on an important con- 
tested issue when he cannot fairly 
ascertain from the record how it 
was resolved by local govern- 
ment. This situation should be 
avoided by urging local govern- 
ment to render findings of fact to 
show its resolution of each con- 
troverted issue. At minimum, a 
vote can be recorded as to each 
issue at the time it is considered 
_ by the local governing body. 

Once the procedure for review 
has been sett!ed, the hearing ex- 
aminer will turn to the substance 
of the Appeal: Was the decision of 
the local government made pur- 
suant to the standards of Chapter 
380, or does it constitute a clear 
abuse of discretion in whole or 
part? 

The standards of Chapter 380 
are set forth in $380.06, contain- 
ing both procedural and substan- 
tive requirements. 

The procedural requirements 
are relatively straight-forward. 


To our customers... our 

old friends of years standing 
and...to our newer customers, 
who in the course of coming 
years we hope will become 

old customers and old 
friends... 


To all whose friendship 
and good will have helped 
to keep the wheels turning 
and make our year more 
thoroughly enjoyable.... 


We say thank you... thank 
you sincerely and heartily. 


We wish you a happy and 
prosperous New Year. 


STATE 


SEAL & CERTIFICATE CO. 


1111 So. 30th Ave. - Hollywood. Fla. 33020 


No. BROWARD: 525-2610 
So. BROWARD: 920-5964 
DADE: 947-9839 


Generally, notice of a DRI appli- 
cation must be mailed to the Divi- 
sion of State Planning and the ap- 
propriate regional planning coun- 
cil, and publicly advertised, anda 
public hearing held.'? 

Substantive requirements are 
contained in subsections (8) and 
(11) of §380.06. Subsection (11) 
specifies that in arriving at its de- 
cision, the local government 
“shall consider” three factors: 

a) Consistency with the objectives of any 
adopted state land development plan for 
the area; 

b) consistency with local land develop- 
ment regulations; and 

c) consistency with the report and rec- 
ommendations of the regional planning 
agency. 

As to requirement (a), at this 
time there is no adopted state land 
plan. The Division of State Plan- 
ning has begun preparation of 
such a plan and will notify the 
local governments when one has 
been adopted for their area. Until 
adoption of plans or elements 
thereof, this requirement is 
inoperative.!* 

As to requirement (b), local 
government must consider con- 
sistency with its own local land 
development regulations. This 
requirement makes no mention of 
land use regulations of neighbor- 
ing governmental entities, such as 
a surrounding county or adjacent 
city. Apparently, objection to a 
particular development on the 
basis that it does not conform with 
a neighboring land use plan is 
insufficient unless tied in to some 
specific criteria of the statute.' 

Requirement (c) above adopts 
by reference the matters which 
the regional planning agency is 
mandated by §380.06(8) to con- 
sider, i.e., whether and the extent 
to which there will be: 

a. Favorable or unfavorable impact on 
the environment, natural resources, and 
the economy of the region; 

b. efficient use or undue burden on the 
water, sewer, solid waste disposal or other 
necessary public facilities; 

c. efficient use or undue burden on pub- 
lic transportation facilities; 

d. favorable or adverse effect on adequ- 
acy of housing and accessibility to places 
of employment; 

e. such other criteria of regional impact 
as the regional planning agency shall 


deem appropriate, presumably including 
the need for the particular type of de- 
velopment proposed, and its effect on 
other persons or property and on govern- 
ment programs for the area.'5 


The first aspect of determining 
whether the decision of the local 
government was made pursuant 
to the above standards is to 
evaluate the consideration given 
them by local government. To be 
meaningful, the statute’s mandate 
for local government to consider 
the standards of the act must de- 
note a “good faith” consideration, 
similar to good faith performance 
of contractual responsibilities or 
the duty to bargain in good faith. 
Since local government is making 
a decision that will have impact 
beyond its borders, there must be 
fair and judicial-like considera- 
tion of all the evidence on all is- 
sues. The totality of the proceed- 
ings before local government 
must reveal that all problems 
were addressed and approached 
openly and intelligently.'® 

A fundamental part of good faith 
consideration is whether suffi- 
cient information has been pro- 
vided to enable local government 
to make an intelligent decision at 
all. It must be knownat the time of 
the decision that problems of 
serious regional impact are capa- 
ble of solution. For example, it is 
not enough merely to require as a 
condition of development that 
there be an adequate water sup- 
ply for persons projected to reside 
in a proposed PUD. There must 
be sufficient technical data to 
show that the water supply prob- 
lem can be solved.!7 Final en- 
gineering plans are unnecessary; 
but there must be acceptable evi- 
dence in the record that needed 
technology is available or will 
exist at the time construction is 
scheduled. The division is now in 
the process of establishing 
guidelines for the minimum 
amount of technical detail re- 
quired to accompany an applica- 
tion. 

Finally, the Adjudicatory 
Commission decide 
whether substantial competent 
evidence supports the decision of 
local government.!® This tradi- 
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tional appellate function is im- 
plicit in the right to appeal 
granted by the statute. The local 
government's decision is not 
made “subject to the approval” of 
the Adjudicatory Commission so 
as to vest that body with concur- 
rent or overriding decision- 
making power;’® rather, the stat- 
ute speaks only of a right to an 
appeal. Moreover, the Adjudica- 
tory Commission and the local 
government are essentially in the 
relationship of chancellor and 
special master.?° The findings and 
factual conclusions of a special 
master, of course, cannot be over- 
ruled by the chancellor unless 
“clearly erroneous.””?! 

Therefore, as to those issues re- 
solved by local government, the 
Adjudicatory Commission is lim- 
ited to determining whether 
their resolution was arbitrary. If 
the record shows substantial 
competent evidence was re- 
ceived on an issue, review of it is 
complete. However, if the local 
government did not receive ade- 


quate evidence on a pertinent 
issue or did not consider it in good 
faith, then that issue would have 
to be resolved independently by 
the hearing examiner and then 
weighed in passing upon the 


reasonableness of the local 
government's decision on the ap- 
plication. 


The ultimate role of the Ad- 
judicatory Commission is to 
supervise the balance of issues 
struck by the local government.?? 
Is the balance so clearly errone- 
ous as to be contrary to the stan- 
dards of the Act? In other words, 
have the benefits of development 
been reasonably balanced against 
its detriments? If not, then the de- 
cision of local government must 
be overturned; or conditions, re- 
strictions, or limitations must be 
added or removed (comparable to 
remittitur or additur at the appel- 
late level). 

We should point out that con- 
troversy exists regarding the 
scope of review. It is argued that 
the Adjudicatory Commission is 
authorized to reject the balance 
struck by the.local government 
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and arrive at a new balance with- 
out regard for the clearly errone- 
ous rule. 

From a careful review of the 
statute and its history, and a com- 
parison of land-use legislation in 
other states,?9 it is our opinion that 
the State Cabinet was not in- 
tended to function as a super land 
planning agency. Rather, Florida 
has chosen to allow local govern- 
ment to make the policy decision, 
subject to a review by the state for 
clear abuse of discretion in apply- 
ing the standards of the act.*4 

At this time, there is no prece- 
dent concerning approval or dis- 
approval of DRIs or conditions, 
restrictions or limitations thereon. 
However, as long as the record re- 
veals that local government gave 
good faith consideration to the is- 
sues specified in the statute and 
that substantial competent evi- 
dence supports its resolution of 
each of those issues, then the ul- 
timate policy decision reached 
should not be disturbed on appeal 
by the Adjudicatory Commission 
unless arbitrary or clearly un- 
reasonable in whole or correcta- 
ble part. Of course, where a de 
novo proceeding is held because 
of inadequacy of the record or 
otherwise, the Adjudicatory 
Commission can make an inde- 
pendent resolution as to the de 
novo issues and thus effectively 
reweigh the factors and arrive at a 
new balance. Under this circums- 
tance, the danger exists that the 
Adjudicatory Commission can 
preempt the role of local 
government. 0 


FOOTNOTES 


1 Section 6, Chapter 72-317, Laws of 
Florida (1972). 

2In re: Three Rivers Project; Lake 
County, Cabinet meeting of October 8, 
1974. 

3 F.S. §380.06(1); F.A.C. §22F-1.01(2). 

4 F.A.C. §22F-2.01, et seq. 

5 See Florida Statutes §§380.04(1) & (2) 
and 380.031(2) & (3). 

6 Presumably, development can go for- 
ward only if otherwise in compliance with 


pertinent local and state regulations. 
However, it may be persuasively argued 
thata DRI approval supplants local regula- 
tion and preempts additional state regula- 
tion under concepts of estoppel or virtual 
representation. 

7 See e.g. Texas Co. v. Town of Miami 
Springs, 44 So. 2d 808 (Fla. 1950) and Bre- 
gar v. Britton, 75 So. 2d 753 (Fla. 1953). Itis 
unclear whether approval of phased-in de- 
velopment prohibits regulation of the 
technical aspects of construction when a 
phase is finally begun in the event there 
was no condition reserving such right or 
imposing such guidelines. 

8 F.S. §380.07(5). See §§7-503 and 7-401, 
American Law Institute Model Land De- 
velopment Code, Official Draft # 1 
(April 14, 1974), hereafter referred to 
as ALI Model Act. 

9 F.A.C. §F-4.04. See Yonge v. Askew, 
293 So. 2d 395, 402 (lst DCA 
1974)(concurring op.). 

10 Cf. Harmon v. Harmon, 40 So. 2d 209, 
212-13 (Fla. 1949). 

11 Compare F.S. §380.07(5) with §7-503, 
ALI Model Act, supra, note 8. 

12 See F.S. §380.06(5), (7) and (9). 

13 Draft Operating Manual for De- 
velopments of Regional Impact, §2.04(b), 
Division of State Planning, September 24, 
1973. 

14 See §7-402(3), ALI Model Act, supra, 
note 8. Also compare §8(c)(ix) of Senate 
Bill 629 (1972), the forerunner of Chapter 
72-317, requiring consideration of the im- 
pact on surrounding areas, but specifically 
limiting consideration of comprehensive 
plans to that of “the local government.” 

15 See §7-402(1), (3) and (4), ALI Model 
Act, supra, note 8. 

16 Cf. Cox, “The Duty to Bargain in 
Good Faith,” 71 Harv. L. Rev. 1401 (1958). 

17 See Commission's decision denying 
Three Rivers Project, note 1, supra. 

18 See F.S. §120.57(1)(j)(1974). 

19 Compare F.S. §253.124(2), where the 
decision of local government in granting 
dredge and fill permits is “subject to the 
approval” of the State Cabinet sitting as 
the Board of Trustees of the Internal Im- 
provement Trust Fund “who shall have 
the power to approve, reject or issue.” Also 
compare $7-503(1), ALI Model Act, supra, 
note 8. 

20See 1 Fla. Jur. Administrative Law 
§159. 

21 Harmon v. Harmon, 40 So. 2d 209 
(Fla. 1949); McAnespie v. McAnespie, 200 
So. 2d 606 (2nd DCA 1967). 

22 See §7-401, ALI Model Act, directing 
the permitting agency to determine 
whether the probable net benefit from the 
proposed development exceeds the prob- 
able net detriment. 

23 See and compare Vermont Stat. Ann., 
Tit. 10, $6001, et seq. (1971), vesting reg- 
ulatory and planning power in the State 
Board which subdelegates its authority to 
several regional boards. 

24See Finnell, “Saving Paradise: The 
Florida Environmental Land and Water 
Management Act of 1972,” 1972 Urban 
Law Annual, 103, 133-134. 
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News and Notes 


BOARD OF TRUSTEES’ MEETING ... The 
Board of Trustees of The Fund met October 4, 
1974, at the Ramada Inn in Ocala. Among ac- 
tions taken, the Board: 

Approved staff realignments for The Fund 
and Lawyers’ Title Services, Inc., as follows: 
(1) Paul B. Comstock, G. Robert Arnold, Harold 
A. Drees and B. E. Wilder were designated as 
the Policy Review Committee for both organi- 
zations; (2) B. E. Wilder was designated senior 
vice president, finance and comptroller of The 
Fund and executive vice president, finance, of 
LTS, Inc.; (3) G. Robert Arnold was designated 
senior vice president, operations, of The Fund 
and executive vice president, operations, of 
LTS, Inc.; and (4) Lewis C. Peaden was desig- 
nated operations manager of The Fund. 

Were informed that progress on construction 
of the third, fourth and fifth floor additions to 
Fund headquarters is ahead of schedule. 

Heard a report that the headquarters of Na- 
tional Attorneys’ Title Assurance Fund, Inc., 
has been moved to Vevay, Indiana. 

Voted to discontinue use of the mortgagee 
guarantee commitment (MGC) form and the 
mortgagee guarantee (MG) form. 

Agreed to continue to explore the pos- 
sibilities for closer cooperation with Attorneys’ 
Title Guaranty Fund, Inc., of Georgia. 

Were advised that checks for $1,000 were 
forwarded to the law colleges of the University 
of Florida, Florida State University, University 
of Miami and Stetson University as grants for 
the 1974-75 scholastic year under the faculty 
assistance-student research portion of The 
Fund’s Law College Program. 

Were advised that the winners of the law 
student awards for 1973-74 are those listed 
below: 

Florida State University College of Law 

lst Prize ($75): Glenn J. MacGrady 

FLORIDA’s SOVEREIGNTY SUBMERGED LANDS: 
Wuat ARE THEY, WHO Owns THEM AND WHERE 
Is THE BOUNDARY? 

(only lst prize paper was submitted) 


Stetson University College of Law 

lst Prize ($75): George A. Weller 

IMPLIED WARRANTIES IN THE SALE Or NEW 
- FLoripa Discarps THE DocTRINE OF 
CAVEAT EMPTOR 

(only lst prize paper was submitted) 


University of Florida College of Law 

lst Prize ($75): Stephen Bruce Rakusin 
LEGAL THEORIES IMPOSING LIMITATION ON THE 
ABILITY Or BoarDs OF ADJUSTMENT TO DECIDE 
“SPECIAL EXCEPTIONS” 


Lawyers’ Title Guaranty Fund 


2nd Prize ($50): Nancy Ellen Hagan 
ACCELERATION-ON-SALE CLAUSES IN FLORIDA 
MORTAGES 


3rd Prize ($25): William A. Cooper, Jr. 


FARMING IN THE CiTy-A STtupy OF FLoRIDA’s 
GREEN BELT LAW 


University of Miami School of Law 

Ist Prize ($75): Charles H. Mercer, Jr. 
REGULATION (POLICE PowER) V. TAKING (EMI- 
NENT DoMAIN) 


2nd Prize ($50): Marc Hoffman 
MORATORIUMS AND THE FLORIDA LAND DE- 
VELOPER 


3rd Prize ($25): Lee A. Fein 
A Look AT SECURITIES REGULATION IN THE 
FIELD Or REAL ESTATE DEVELOPMENT 


FIELD ATTORNEYS’ FORUM ... A forum 
for The Fund’s field attorneys was held in Or- 
lando on October 11 and 12, 1974, at Howard 
Johnson’s Motor Lodge, Florida Center. 
Twenty-two of the 26 field attorneys were pres- 
ent for discussions of topics such as recent 
court decisions, recently enacted state legisla- 
tion, special title problems and Fund services. 
Staff reports included information on recent 
claims, the organizational structure of The 
Fund, the progress of the computerized title 
information program and the sale of stock in 
LTS, Inc. 


SECRETARIAL LEGAL WORKSHOPS ... 
Fund Staff Attorney Albert P. McIntosh, Jr., 
presented a basic real property workshop at a 
meeting of the Board of Governors of the 
Florida Association of Legal Secretaries in 
Homosassa Springs on October 5. Fund Sr. 
Vice President Harold A. Drees will be speak- 
ing to the legal secretaries on Florida’s new 
Condominium Actat an all-day legal education 
seminar on January 17, 1975, which precedes 
the next Board of Governors’ meeting on 
January 18 and 19, 1975. That meeting will be 
hosted by the Orange County Association of 
Legal Secretaries at the Admiral Benbow Inn, 
Court of Flags, Florida Center, Orlando. 


TITLE NOTE BY A FUND ATTORNEY 
. . . “Adjudication of Property Rights After 
Final Judgment” 

Attorneys examining title to real property are 
often faced with a suit for divorce or dissolution 
of marriage wherein the final judgment made 
disposition of the property of the parties and 
later orders attempted to modify the final 
judgment so as to change the disposition of the 
property. There appear to be many attorneys 
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and a number of judges who seem to be of the 
opinion that a court has the authority to make 
such subsequent changes in property disposi- 
tion, especially if the original judgment con- 
tains a statement purporting to retain jurisdic- 
tion as to property matters. Such a clause has 
been held ineffective in a number of cases. As 
long ago as 1928, in Mabson v. Christ, 119 So. 
131 (Fla. 1928), the Supreme Court of Florida 
stated: 

While a court of equity retains the power to modify by 
subsequent order the time or manner of the enforcement of 
a final decree after the expiration of the term in which it was 
rendered, or after it has become final and absolute under 


our rules, it does not retain the power to amend, modify, or 
alter the principles of such final decree. 


Then in 1930, in Pace v. Pace, 128 So. 488 (Fla. 
1930), the court said: 

After the lapse of time as thus provided by rule...final de- 
crees cannot be changed, added to, nor taken from, except 
as to the correction, nunc pro tunc, of mere clerical errors or 
misprisions, without resorting to the recognized processes 
of equity, based upon appropriate grounds. 


In McEachin v. McEachin, 154 So. 2d 894 (1st 
D.C.A. Fla. 1963), the final decree provided 
that jointly-held property should remain in the 
names in which it was titled, but later, in an or- 
der modifying the final decree, the plaintiff was 
ordered to quitclaim her interest in two lots to 
the defendant. The appellate court stated the 
rule established in this state to be that after a 
final decree has become final and absolute 
under Florida Rules of Civil Procedure, the 
chancellor does not retain the power to modify 
the principles of such final decree, citing the 
Mabson case. 

Also cited was Finston v. Finston, 37 So. 2d 
423 (Fla. 1948), which held that the rule 
seemed well settled that a final decree in an 
equity suit settles all property rights of the par- 
ties and bars any action thereafter brought by 
either party to determine the question of prop- 
erty rights. Knabb v. Duner, 196 So. 456 (Fla. 
1940); Town of Boca Raton v. Moore, 165 So. 
279 (Fla. 1936). In addition, the court cited 
Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957), 
which followed the rule laid down in the 
Mabson and Pace cases, and stated that the 
better rule, as well as the weight of authority, is 
that such a reservation clause does not endow 
the court with jurisdiction that otherwise 
would be lost. In Thompson v. Thompson, 223 
So. 2d 95 (2d D.C.A. Fla. 1969), the court stated 
that in divorce cases it is a fundamental rule of 
law that a final decree settles all property rights 
of the parties and bars any action thereafter 
brought by either party to determine the ques- 
tion of property rights and cited the Finston 
case and other cases. 

In Sistrunk v. Sistrunk, 235 So. 2d 53 (4th 
D.C.A. Fla. 1970), the final judgment provided 
that the court was not then adjudicating the 
property rights of the parties. Approximately 14 
months later, the former wife petitioned for 
modification of the final judgment, and the 
court entered an order authorizing the wife to 


take possession of and sell jointly-owned prop- 
erty and use the proceeds to support herself 
and the children. The appellate court stated 
that the order violated an established principle 
of law in that even though the final judgment 
purportedly deferred the determination of 
rights there is no statutory authority for the 
court to retain such jurisdiction after final 
judgment. 

Sec. 20.14 FLormpa FAMILY Law (2d Ed. 1972) 
states: 

Neither party can maintain an action after the rendition ofa 
judgment of dissolution for an adjudication of property 
rights. Also, decisions as to property rights become res 
adjudicata on the entry of the judgment even if they were 
not submitted to the court, since issues as to them could and 
should have been adjudicated in the dissolution proceed- 
ing. 

In Walborsky v. Walborsky, 258 So. 2d 304 (1st 
D.C.A. Fla. 1972), the final judgment left title 
as tenants in common, but later the court 
awarded it to the wife and ordered the husband 
to deed his interest to her. The district court 
held the trial court exceeded its power and 
jurisdiction by purporting to divest him of his 
interest, stating that the property rights having 
been fixed by statute and settled by the final 
judgment the trial court was without authority 
to thereafter order one of the parties to transfer 
his interest to the other. 

In Vandervoort v. Vandervoort, 277 So. 2d 
43 (3d D.C.A. Fla. 1973), a master’s report de- 
termining the assets and method of distribution 
was confirmed by the court. Later, the master 
made further findings as to certain assets, based 
upon which the court entered an order purport- 
ing to make changes in distribution. The dis- 
trict court held that after the judgment relating 
to property rights had become final, the court 
was without jurisdiction to change, modify or 
enlarge the judgment with respect thereto. 

The most recent reported Florida case deal- 
ing with this problem is Schneider v. 
Schneider, 296 So. 2d 77 (3d D.C.A. Florida. 
1974), in which the final judgment awarded the 
husband the use of the marital residence for as 
long as he resided there with at least one of the 
minor children. Later, the court entered a new 
final judgment which directed the residerice be 
sold and the proceeds divided in half. Still 
later, an amended final judgment was entered, 
directing the husband to transfer the residence 
to the wife as lump sum alimony. The district 
court reversed and held that once the property 
rights of the parties are settled in a final judg- 
ment, the court may not subsequently enter 
post-judgment orders redetermining those 
rights. 

In conclusion, the Supreme Court of Florida 
and all of the district courts have ruled on this 
question, and are in agreement that there is no 
jurisdiction for a court to enter post-judgment 
orders purporting to redetermine property 
rights after a final judgment. 

Adv. 
By staff of Lawyers’ Title Guaranty Fund 
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News and Notes 


BOARD OF TRUSTEES’ MEETING .. . The 
Board of Trustees of The Fund met October 4, 
1974, at the Ramada Inn in Ocala. Among ac- 
tions taken, the Board: 

Approved staff realignments for The Fund 
and Lawyers’ Title Services, Inc., as follows: 
(1) Paul B. Comstock, G. Robert Arnold, Harold 
A. Drees and B. E. Wilder were designated as 
the Policy Review Committee for both organi- 
zations; (2) B. E. Wilder was designated senior 
vice president, finance and comptroller of The 
Fund and executive vice president, finance, of 
LTS, Inc.; (3) G. Robert Arnold was designated 
senior vice president, operations, of The Fund 
and executive vice president, operations, of 
LTS, Inc.; and (4) Lewis C. Peaden was desig- 
nated operations manager of The Fund. 

Were informed that progress on construction 
of the third, fourth and fifth floor additions to 
Fund headquarters is ahead of schedule. 

Heard a report that the headquarters of Na- 
tional Attorneys’ Title Assurance Fund, Inc., 
has been moved to Vevay, Indiana. 

Voted to discontinue use of the mortgagee 
guarantee commitment (MGC) form and the 
mortgagee guarantee (MG) form. 

Agreed to continue to explore the pos- 
sibilities for closer cooperation with Attorneys’ 
Title Guaranty Fund, Inc., of Georgia. 

Were advised that checks for $1,000 were 
forwarded to the law colleges of the University 
of Florida, Florida State University, University 
of Miami and Stetson University as grants for 
the 1974-75 scholastic year under the faculty 
assistance-student research portion of The 
Fund’s Law College Program. 

Were advised that the winners of the law 
student awards for 1973-74 are those listed 
below: 

Florida State University College of Law 

lst Prize ($75): Glenn J. MacGrady 
FLORIDA’S SOVEREIGNTY SUBMERGED LANDs: 
Wuat ARE THEY, WHO Owns THEM AND WHERE 
Is THE BOUNDARY? 

(only Ist prize paper was submitted) 


Stetson University College of Law 
lst Prize ($75): George A. Weller 
IMPLIED WARRANTIES IN THE SALE OF NEW 


HoMEs - FLor1pA DiscAarRDs THE DOCTRINE OF 
CAVEAT EMPTOR 
(only lst prize paper was submitted) 


University of Florida College of Law 

lst Prize ($75): Stephen Bruce Rakusin 
LEGAL THEORIES IMPOSING LIMITATION ON THE 
ABILITY Or BoaRDs OF ADJUSTMENT TO DECIDE 
“SPECIAL EXCEPTIONS” 


Lawyers’ Title Guaranty Fund 


2nd Prize ($50): Nancy Ellen Hagan 
ACCELERATION-ON-SALE CLAUSES IN FLORIDA 
MORTAGES 


3rd Prize ($25): William A. Cooper, Jr. 


FARMING IN THE CiTy-A Stupy OF FLORIDA’s 
GREEN BELT LAW 


University of Miami School of Law 

lst Prize ($75): Charles H. Mercer, Jr. 
REGULATION (POLICE POWER) V. TAKING (EMI- 
NENT DoMAIN) 


2nd Prize ($50): Marc Hoffman 
MORATORIUMS AND THE FLORIDA LAND DE- 
VELOPER 


3rd Prize ($25): Lee A. Fein 
A Look AT SECURITIES REGULATION IN THE 
FIELD Or REAL ESTATE DEVELOPMENT 


FIELD ATTORNEYS’ FORUM ... A forum 
for The Fund's field attorneys was held in Or- 
lando on October 11 and 12, 1974, at Howard 
Johnson’s Motor Lodge, Florida Center. 
Twenty-two of the 26 field attorneys were pres- 
ent for discussions of topics such as recent 
court decisions, recently enacted state legisla- 
tion, special title problems and Fund services. 
Staff reports included information on recent 
claims, the organizational structure of The 
Fund, the progress of the computerized title 
information program and the sale of stock in 
LTS, Inc. 


SECRETARIAL LEGAL WORKSHOPS ... 
Fund Staff Attorney Albert P. McIntosh, Jr., 
presented a basic real property workshop at a 
meeting of the Board of Governors of the 
Florida Association of Legal Secretaries in 
Homosassa Springs on October 5. Fund Sr. 
Vice President Harold A. Drees will be speak- 
ing to the legal secretaries on Florida’s new 
Condominium Actatan all-day legal education 
seminar on January 17, 1975, which precedes 
the next Board of Governors’ meeting on 
January 18 and 19, 1975. That meeting will be 
hosted by the Orange County Association of 
Legal Secretaries at the Admiral Benbow Inn, 
Court of Flags, Florida Center, Orlando. 


TITLE NOTE BY A FUND ATTORNEY 
. . . “Adjudication of Property Rights After 
Final Judgment” 

Attorneys examining title to real property are 
often faced with a suit for divorce or dissolution 
of marriage wherein the final judgment made 
disposition of the property of the parties and 
later orders attempted to modify the final 
judgment so as to change the disposition of the 
property. There appear to be many attorneys 
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and a number of judges who seem to be of the 
opinion that a court has the authority to make 
such subsequent changes in property disposi- 
tion, especially if the original judgment con- 
tains a statement purporting to retain jurisdic- 
tion as to property matters. Such a clause has 
been held ineffective in a number of cases. As 
long ago as 1928, in Mabson v. Christ, 119 So. 
131 (Fla. 1928), the Supreme Court of Florida 
stated: 

While a court of equity retains the power to modify by 
subsequent order the time or manner of the enforcement of 
a final decree after the expiration of the term in which it was 
rendered, or after it has become final and absolute under 


our rules, it does not retain the power to amend, modify, or 
alter the principles of such final decree. 


Then in 1930, in Pace v. Pace, 128 So. 488 (Fla. 
1930), the court said: 

After the lapse of time as thus provided by rule...final de- 
crees cannot be changed, added to, nor taken from, except 
as to the correction, nunc pro tunc, of mere clerical errors or 
misprisions, without resorting to the recognized processes 
of equity, based upon appropriate grounds. 


In McEachin v. McEachin, 154 So. 2d 894 (1st 
D.C.A. Fla. 1963), the final decree provided 
that jointly-held property should remain in the 
names in which it was titled, but later, in an or- 
der modifying the final decree, the plaintiff was 
ordered to quitclaim her interest in two lots to 
the defendant. The appellate court stated the 
rule established in this state to be that after a 
final decree has become final and absolute 
under Florida Rules of Civil Procedure, the 
chancellor does not retain the power to modify 
the principles of such final decree, citing the 
Mabson case. 

Also cited was Finston v. Finston, 37 So. 2d 
423 (Fla. 1948), which held that the rule 
seemed well settled that a final decree in an 
equity suit settles all property rights of the par- 
ties and bars any action thereafter brought by 
either party to determine the question of prop- 
erty rights. Knabb v. Duner, 196 So. 456 (Fla. 
1940); Town of Boca Raton v. Moore, 165 So. 
279 (Fla. 1936). In addition, the court cited 
Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957), 
which followed the rule laid down in the 
Mabson and Pace cases, and stated that the 
better rule, as well as the weight of authority, is 
that such a reservation clause does not endow 
the court with jurisdiction that otherwise 
would be lost. In Thompson v. Thompson, 223 
So. 2d 95 (2d D.C.A. Fla. 1969), the court stated 
that in divorce cases it is a fundamental rule of 
law thata final decree settles all property rights 
of the parties and bars any action thereafter 
brought by either party to determine the ques- 
tion of property rights and cited the Finston 
case and other cases. 

In Sistrunk v. Sistrunk, 235 So. 2d 53 (4th 
D.C.A. Fla. 1970), the final judgment provided 
that the court was not then adjudicating the 
property rights of the parties. Approximately 14 
months later, the former wife petitioned for 
modification of the final judgment, and the 
court entered an order authorizing the wife to 


take possession of and sell jointly-owned prop- 
erty and use the proceeds to support herself 
and the children. The appellate court stated 
that the order violated an established principle 
of law in that even though the final judgment 
purportedly deferred the determination of 
rights there is no statutory authority for the 
court to retain such jurisdiction after final 
judgment. 

Sec. 20.14 FLormpa FAMILy Law (2d Ed. 1972) 
states: 

Neither party can maintain an action after the rendition ofa 
judgment of dissolution for an adjudication of property 
rights. Also, decisions as to property rights become res 
adjudicata on the entry of the judgment even if they were 
not submitted to the court, since issues as to them could and 
should have been adjudicated in the dissolution proceed- 
ing. 

In Walborsky v. Walborsky, 258 So. 2d 304 (1st 
D.C.A. Fla. 1972), the final judgment left title 
as tenants in common, but later the court 
awarded it to the wife and ordered the husband 
to deed his interest to her. The district court 
held the trial court exceeded its power and 
jurisdiction by purporting to divest him of his 
interest, stating that the property rights having 
been fixed by statute and settled by the final 
judgment the trial court was without authority 
to thereafter order one of the parties to transfer 
his interest to the other. 

In Vandervoort v. Vandervoort, 277 So. 2d 
43 (3d D.C.A. Fla. 1973), a master’s report de- 
termining the assets and method of distribution 
was confirmed by the court. Later, the master 
made further findings as to certain assets, based 
upon which the court entered an order purport- 
ing to make changes in distribution. The dis- 
trict court held that after the judgment relating 
to property rights had become final, the court 
was without jurisdiction to change, modify or 
enlarge the judgment with respect thereto. 

The most recent reported Florida case deal- 
ing with this problem is Schneider v. 
Schneider, 296 So. 2d 77 (3d D.C.A. Florida. 
1974), in which the final judgment awarded the 
husband the use of the marital residence for as 
long as he resided there with at least one of the 
minor children. Later, the court entered a new 
final judgment which directed the residence be 
sold and the proceeds divided in half. Still 
later, an amended final judgment was entered, 
directing the husband to transfer the residence 
to the wife as lump sum alimony. The district 
court reversed and held that once the property 
rights of the parties are settled in a final judg- 
ment, the court may not subsequently enter 
post-judgment orders redetermining those 
rights. 

In conclusion, the Supreme Court of Florida 
and all of the district courts have ruled on this 
question, and are in agreement that there is no 
jurisdiction for a court to enter post-judgment 
orders purporting to redetermine property 
rights after a final judgment. 
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CALENDAR 


1974 


December 20—No-Fault Insurance Seminar, Host Airport Hotel, Tampa. 
1975 


January 6-10—Ninth Annual Institute on Estate Planning by University of Miami 
Law Center, Americana Hotel, Bal Harbour. 


January 16, 17, 18—Board of Governors meeting, Tallahassee. 
January 17—CLE Course on Securities, Tampa. 
January 24-25— Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 


January 24—CLE Course on Securities, Orlando. 


January 29-February 1—Seventh Medical Institute for Attorneys by University of 
Miami Law Center, Americana Hotel, Bal Harbour. 


January 31—CLE Course on Securities, Ft. Lauderdale. 


February 5-9—Federation of Insurance Counsel Convention, Acapulco Princess 
Hotel, Mexico. 


February 7—CLE Course on Securities, Miami. 

February 14—CLE Course on Securities, Tallahassee. 

February 21—CLE Course on Securities, Jacksonville. 

February 19-25—ABA Midyear Meeting, Chicago. 

February 25-26—First Triannual 1975 Florida Bar Examination—Tampa area. 


February 27-March 1—First Annual Seminar, American Title Policy-writing Attor- 
neys, Americana Hotel, Bal Harbour. 


March 6-8—Young Lawyers Section Convention, Sheraton Towers, Orlando. 


March 13-15—11th Annual Assembly, Lawyers’ Title Guaranty Fund, Carlton 
House, Orlando. 


May 22-24—Board of Governors, The Florida Bar, Colony Beach Club, Sarasota. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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The Legal Paraprofessional, 
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Legal Services 
Civil Legal Services to Prison Inmates, 
Thomas E. Norman, Jr. ..... D 736 
Development of Florida Legal Serv- 
ices, Inc., Wm. Reece Smith, Jr. D 
733 
Emerging Work of Paralegals, William 
R. Fry 
Funding Bar Programs—Successes in 
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755 
A Lawyer's Professional Responsibility 
for Legal Aid, Wilson J. Foster, Jr.D 
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Legal Aid Development in Florida, 
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Using University and Student Re- 
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756 
Legal Specialization (see Specialization) 
The Legal System-A Better Practice 
Method, Samuel S. Smith 
Legislation 
Growth Legislation (Environmental 
Law), Burton Loebl 
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Lichterman, Herbert, Accelerated 
Judgment—A Simplified Procedure 
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Long Range Planning Retreat 
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Photo Report 
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Recommendations 


John Marshall and the Constitution, 
Charles B. Fulton 
Matthews, F. Lawrence, A Technical Look 
at Federal No-Fault Insurance ....N 670 
McLean, James M., Automobile Accident 
Case: Attorney for the Defense ...N 679 
Means, Ernest E., Florida Statutes in 
Perspective 
Mechanics Liens, Supreme Court Restrains 
Unauthorized Practitioner in Mechanics 
Mechanics Liens Case 
Medical-Legal Practice 
Duty to Obtain Consent in Medical 
Practice, Larry S. Stewart 
Expert Testimony Regarding Paranoia, 
William N. Chambers, M.D. ...0 633 


Interprofessional Medical-Legal Rela- 
tionships, Sheldon M. Simons . .O 610 
What Happened in the Hospital? 
Courtlandt D. Berry, M.D...... O 621 
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Meyer, Allen, Richard Skor, Florida Cor- 
porate Taxation of Foreign Income F 116 
Michigan, The Economics of Law Practice 
in a Cold Climate, George John Siedel 
Ill 
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Icardi 
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Municipal Courts, Status in Florida, Steven 
Wisotsky 


Nash, Martin J., Tax Court’s New Rules 
of Practice 
National Constitutional Convention, 
Warren Christopher Je 447 
Navigability, Is Navigability the Best 
Criterion for Protecting Freshwater 
Lakes? William L. Earl 
New Federal Jurisdiction Under the Water 
Pollution Control Act (1972), Arthur L. 
New Mexico Plan (Legal 
Specialization) .................. Mr 169 
Why I Favor the New Mexico Plan, 
Leonard L. Pickering 
News of the Bench and Bar .Ja 63, F 132 
Mr 224, Ap 302, My 394, Je 468 
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No-Fault Insurance 
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DR2-102, DR3-102, DR5-103, 
DR5-108 and DR9-102 Code of 
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ices to Prison Inmates 
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Paranoia, Expert Testimony Regarding, 
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Rivkind 
Professional Ethics, Paralegal Assis- 
tants Defined Jy 513 
The Legal Paraprofessional, Marsha S. 
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Pension Reform - Preserving the Private 
Pension Promise, David M. Richardson 
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The Judicial Qualifications 
Commission 

Local Bar Associations......... N 667 
Legal Aid in Florida 
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Private School Tuition and Clifford 
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The Florida Probate Reform Act, 

A. Obie Stewart ............. 4 Ag 546 

Analysis of Major Changes in 
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Recent Developments Re Subchapter S. 
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by Circuit Court, Robert P. Barnett 
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Samuel C. Ullman ..... 
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Frequently Asked Questions ..Mr 191 
The Labor Lawyer and the Florida 
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Florida Corporate Taxation of Foreign 
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Tax Shelters: Pitfalls for the Unwary, 
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Usury, 1973 Amendments to the Usury 
Law, Richard B. Schwalbe ....... Mr 208 
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Congressional Activity ..........My 360 
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Women, Minority Law Students 
Women’s Rights, Steven Wisotsky, 
John Schmelzer 
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Rules of Procedure, Stephen Marc 
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PEACE MIND 


The very essence of home ownership is the peace of mind and sense of security which 
arises therefrom. Lacking this, one of the basic elements of satisfaction is lost to the 


homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance 
to their clients, and caused these same clients to desire it and order it attended to. 

Today's buyer of real estate can have the peace of mind and security to which he is 
entitled, by relying upon his Realtor and his attorney to handle the details of such transactions, 
and instructing them to obtain for him a land title insurance policy as the final protection of his 


ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 

Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Fiorida 
ABSTRACT & TITLE CORP. OF FLA 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLECO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 

DAVIE BRANCH 

COMMERCIAL BOULEVARD BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABST. & 
TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 


DADE BROWARD TITLE CO. 
Miami, Florida 


FLORIDA-SOUTHEAST TITLE INS. 


AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DOD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
HENDRY COUNTY TITLE & ABST. CO. 
LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Fla. 
Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


WEST FLA. TITLE CO., INC. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLA. LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE INS. CO. 
Stuart, Florida 


Nassau County 
FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABST. & TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABST. INC 
Ft. Walton Beach, Florida 


WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Palm Beach County 
PALM BEACH ABST & TITLE CO. 
West Palm Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


Polk County 
POLK COUNTY ABST. CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 


1247E 
MRS MARLENE HURST 


XEROX CORPORATION 
ANN ARBOR MICHIGAN 


state and federal jurisdictions, 
Florida law is his specialty. 

Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we've 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 

. So your research problem doesn’t 
remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 


UNIV MICROFILMS LIB SERVICES 


48106 
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tion; we can begin immediately. 
There’s no better way to 

avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 
step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


American Legal Research in Florida 
Box 13777/Gainesville, Florida 32604 
(904) 377-8300 

Toll-free (800) 342-6862 


EY ENTRANCE 

~ ‘tobe unsure of your legal position. 

on 
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